
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NOS 453, 454, 455 & 456/2017

DISTRICT : PUNE
1. ORIGINAL APPLICATION NO. 453 OF 2017

Shri Sidram Dadarao Dhavane, )

Working as Inspector of Legal Metrology, )

R/at Plot No. 249, Indraprastha C.H S, )

Phast-1, Hadapsar, Pune 411 028. )...Applicant

Versus

1. The State of Maharashtra )

Through Chief Secretary, )

Mantralaya, Mumbai 400 032. )

2. Principal Secretary, )

Food, Civil Supply and Consumer )

Protection Department, )

Madam Cama Marg, )

Hutatma Rajguru Chowk, )

Mantralaya, Mumbai 400 032. )

3. Shri A.Y Ingole )

Inspector of Legal Metrology, )

Kolhapur-3 Division, )

1845, C-Ward, Hattimahal Road, )

Near Matan Market, )

Bindu Chowk, Kolhapur 416 012. )...Respondents



O.A nos 453, 454, 455 & 456/20172

2. ORIGINAL APPLICATION NO. 454 OF 2017

Shri Rajendra Dattatraya Jadhav, )

Working as Inspector of Legal Metrology, )

R/at Plot No. 9, Shivdham Society, )

Solapur Road, Hadapsar, )

Gadital, Pune 411 028. )...Applicant

Versus

1. The State of Maharashtra )

Through Chief Secretary, )

Mantralaya, Mumbai 400 032. )

2. Principal Secretary, )

Food, Civil Supply and Consumer )

Protection Department, )

Madam Cama Marg, )

Hutatma Rajguru Chowk, )

Mantralaya, Mumbai 400 032. )

3. Shri S.R Mahajan )

Inspector of Legal Metrology, )

Ahmednagar-1 Division, )

Behind Ahmednagar Gas Agencies, )

Shahaji Road, Tambatkar Lane, )

Ahmednagar 414 001. )...Respondents

3. ORIGINAL APPLICATION NO. 455 OF 2017
Shri Hemant Prabhakar Kulthe, )

Working as Inspector of Legal Metrology, )

R/at A-802, S.No. 62 & 63 )

Astoniya Royale, Narhe Ambegaon Road, )

Ambegaon Budruk, Pune 411 046 )...Applicant
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Versus

1. The State of Maharashtra )

Through Chief Secretary, )

Mantralaya, Mumbai 400 032. )

2. Principal Secretary, )

Food, Civil Supply and Consumer )

Protection Department, )

Madam Cama Marg, )

Hutatma Rajguru Chowk, )

Mantralaya, Mumbai 400 032. )

3. Shri V.V Kasale )

Inspector of Legal Metrology, )

Haveli-1, )

820, Sathe Biscuit Compound )

Bhavani Peth, Pune 411 042. )...Respondents

4. ORIGINAL APPLICATION NO. 456 OF 2017

Shri Jitendra Raghunath Amrute, )

Working as Inspector of Legal Metrology, )

R/at A/304, Sun Orbit, Sun City Road, )

Anandnagar, Pune 411 051. )...Applicant

Versus
1. The State of Maharashtra )

Through Chief Secretary, )

Mantralaya, Mumbai 400 032. )

2. Principal Secretary, )

Food, Civil Supply and Consumer )

Protection Department, )

Madam Cama Marg, )
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Hutatma Rajguru Chowk, )

Mantralaya, Mumbai 400 032. )

3. Shri T.K Patil )

Inspector of Legal Metrology, )

Pune-5 Division, )

820, Sathe Biscuit Compound, )

Near Bhavani Mata Mandir, )

Bhavani Peth, Pune 411 042. )...Respondents

Smt Punam Mahajan, learned advocate for the Applicants.

Shri N.K Rajpurohit, learned Presenting Officer for the
Respondents.

Shri A.V Bandiwadekar, learned advocate for Respondent no. 3 in
O.A 456/2017.

Shri C.T Chandratre, learned advocate for applicant in M.A
251/2017 in O.A 455/2017.

CORAM : Shri Justice A.H Joshi (Chairman)

RESERVED ON : 09.01.2018

PRONOUNCED ON : 29.01.2018

O R D E R

1. Heard Smt Punam Mahajan, learned advocate for the

Applicants, Shri N.K Rajpurohit, learned Presenting Officer for the

Respondents, Shri A.V Bandiwadekar, learned advocate for

Respondent no. 3 in O.A 456/2017 and Shri C.T Chandratre,

learned advocate for applicant in M.A 251/2017 in O.A 455/2017.

2. These group of five Original Applications wherein orders of

transfers are challenged were heard together.
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3. Though separate orders are issued, the decision to transfer

all the applicants is a part of common decision.

4. The case was heard for sometime and various points were

argued and different affdiavits have come on record.  Ultimately,

when the cases were taken up for final hearing, learned advocate

for the applicants has restricted the submission only on one point,

namely, whether impugned transfer is bad because it has been

ordered:-

(a) Without recording due and proper reasons;

(b) Whether completion of 3 or six years consisting 365 days in
each year is mandatory condition for reckoning of computing
the tenure of each year at a particular place.

(c) Without approval of the authority above the competent
authority, because the impugned transfer is mid-tenure
transfer since the applicants have not completed statutory
tenure of 3 years to which they are entitled as a matter of
right created under statute.

5. Adjudication of question Nos 2 & 3 is required or even if

done is contingent upon answer to third question, namely, whether

3 years must mean 36 months.

6. Facts of the case are in totality admitted and do not need

reference at length.  It shall suffice to mention that all five

applicants have served at their respective posts for less than 3

years with reference to the date of impugned transfer order. Their

transfers were not proposed by the Department nor were vetted by

the Civil Services Board.  After the proposal of the Department for

general transfers was placed before Hon’ble Minister, he wrote a

note and has decided to transfer the officers and based on that

decision, impugned orders has been issued by the department.
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7. The department as well as Hon’ble Minister have treated

subject matter transfer as general transfer done on the periodicity

and hence the procedure of seeking approval of next higher

authority, i.e. Hon’ble Chief Minister has not been resorted to. The

reasons are contained in the decision recorded by the Hon’ble

Minister.

8. Sufficiency of reasons or legality thereof is not called in

question. During the submission, though, Original Application

contained some suggestive reference to the challenge on that

ground.

9. In view that the matter revolve around limited question of

tenure, parties have relied upon judgment governing that issue.

10. The judgment will be discussed hereinafter.  However, it has

to be mentioned that Division Bench of this Tribunal constituted of

Shri Justice A.B Naik, Hon’ble Ex-Chairman and Shri R.B

Budhiraja, Hon’ble Ex. Vice-Chairman had decided on 4th October

2007 in O.A no 376/2007 & Ors (Shri Murlidhar Changdeo Patil

Vs. Government of Maharashtra & Ors), in which after detailed

discussion a view is taken that the period of 3 years contemplated

by ROT Act 2005 is a mandatory provision and any short fall

therein would amount to curtailing the statutory right.

11. There are few other judgments referred by Members of this

Tribunal sitting singly keeping in with the view taken by Division

Bench of this Tribunal in Shri Murlidhar C. Patil’s case supra,

however, without referring to that judgment.

12. Learned Advocate for the Applicants has cited certain

judgments of this Tribunal where Single Member of this Tribunal
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took a view that adherence to three years tenure or six years, as

the case may be, is mandatory.  Those judgments are as follows:-

(a) Judgment of this Tribunal dated 22.9.2006 in O.A 459/2006
(Dr. Tulsidas Abarao More Vs. Principal Secretary, Public
Health Department).

(b) Judgment of this Tribunal dated 4.10.2007 in O.A 376/2007
& Ors (Shri Murlidhar C. Patil Vs. State of Maharashtra &
Ors).

(c) Judgment of this Tribunal dated 23.6.2009 in O.A 694/2009
(Shri V.K Pawar Vs. State of Maharashtra & Ors).

(d) Judgment of this Tribunal dated 28.1.2016 in O.A 392/2015
(Shri R.G Ilawe Vs. State of Maharashtra & Ors).

13. Learned Advocate Shri A.V Bandiwadekar for Respondent no.

3 in O.A 455/2017 has relied on certain judgments to urge that

adherence to three years is not mandatory.  Those judgments are

as follows:-

(a) Judgment of this Tribunal dated 7.1.2013 in O.A 366/2012
(Shri M.M Jorwekar Vs. State of Maharashtra & Ors.

(b) Judgment of this Tribunal dated 17.8.2010 in O.A 950/2009
(Shri S.R Chavan Vs. State of Maharashtra & Ors).

(c) Judgment of this Tribunal dated 26.11.2009 in O.A
869/2009 (Shri N.D Bhat Vs.  Government of Maharashtra &
Ors).

14. Learned Presenting Officer has relied on the following

judgments:-

(a) Judgment of Hon’ble High Court dated 11th October, 2010 in
Writ Petition No. 3301 of 2010, Shri Ramesh P. Shivdas Vs.
The State of Maharashtra & Ors.
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(b) Judgment of Hon’ble High Court dated 30th November, 2010
in Writ Petition No. 8898 of 2010, Shri Rajendra S. Kalal Vs.
The State of Maharashtra & Ors.

15. Neither of the parties have cited in judgment of Hon’ble High

Court or  Hon’ble Supreme Court wherein the period of 3 years

prescribed under the ROT Act be construed to mean completed 36

months or it should be read to mean 36 months approximately

with allowance of deficiency/short fall of few days or few months.

16. Both parties have relied upon other judgments. However,

those judgments would be referred, if need arises.

17. Admittedly there is one judgment of the Division Bench of

this Tribunal, namely O.A 376/2007 & ors, Shri Murlidhar C. Patil

Vs. State of Maharashtra & Ors, on the point of construction of the

statutory term and it is laid down in unambiguous term that it

should be of complete 3 years. Though the words “36 months” is

not employed, yet complete 3 years implies completed 36 months,

and not even one day less.

18. Learned Presenting Officer Shri Rajpurohit has fervently

argued that:-

(a) The judgment of Division Bench of this Tribunal was
delivered before 10 years.  At that time the statute was new
and its workability was still to undergo trial of practical life.
It is now tested to time, that the duration of 3 years if
construed to mean completed 365 days in each year, it is
shown to present in practical life of working various
difficulties. The purpose and object of which ROT Act was
enacted, gets defeated.

(b) In later judgment of Hon’ble Member sitting singly be
considered to be a view which is reasonable and taken for
advancing the aim and object of the statute.
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19. This Tribunal has given peaceful consideration to rival

submissions and the judgments cited at bar.

20. If the totality of scheme of ROT Act and judgment thereof by

this Tribunal and Hon’ble High Court are seen, it would emerge

that the Act has been enacted to introduce transparency and

ensure fairness in administration and good governance. It needs

to be decided as to whether assured tenure means each year, is

main or ancillary object of the ROT Act, though ratio of  Shri M.C.

Patil’s case supra leads to construe the tenure as main object.

21. Therefore, I am of the view that though the judgment is

delivered by the Division Bench, it be construed as a prima facie

view of the matter and considering the discussion contained in the

judgment of Hon’ble Member of this Tribunal sitting singly, though

the judgments of Hon’ble Single Member of this Tribunal took the

view without noticing the judgment of Division Bench, yet the

judgment of Division Bench in Shri M.C. Patil’s case supra requires

to be viewed as a possible view, and Single Member’s judgment as

another available and equally possible view.

22. The rule as to what is the object of the Act and what was the

mischief to be re-medied may be taken into account.  The frequent

interference in the functioning of the services thereby hampering

larger public interest apart from victimizing the Government

servants or keeping them constantly shuffling and shifting for

political agenda and political figures.

23. In the event for rightful administrative reasons if the tenure

is cut down the rigid interpretation that three years must be

completed with arithmetic procedure would not operate to advance

the cause of remedying the mischief.  Hence the construction done
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by the Hon’ble Members of this Tribunal sitting singly may be

accredited the worth of precedence because those are well

considered judgments and have been rendered recent in time.

24. Arithmetic precision of term of three years does not seem to

be the object of the Act, hence a doubt arises as to whether view

taken by Division Bench in Shri Murlidhar C. Patil’s case lays

down the law correctly and coherently with the aim and object.

25. Therefore, the correct interpretation of the term Tenure as to

whether the fixed statutory tenure of 3 years and 6 years be

construed as mandatory, including 365 days in each year

imperatively and as a rule, needs reconsideration.

26. Registry is directed to place the papers before the Chairman

in the Chamber for passing administrative order as to constituting

of bench consisting of three Members.

27. Hence, I am of the view that the judgment delivered by

Division Bench in Shri Murlidhar C. Patil’s case (O.A 376/2007 &

Ors), requires reconsideration, by a larger bench.

28. Hence following questions are framed for reference to a

larger bench.

Question:-

(1) Whether the judgment in Shri Murlidhar C. Patil’s
case, i.e O.A 376/2007 decided on 4.10.2007 requires
reconsideration?

(2) Whether the statutory tenure of 6 years for ‘C’ category
of Government servants and 3 years for ‘B’ category is
required to be adhere to with arithmetic precision of
365 days in each year or deficiency of few months qua
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the transfer season or academic year be construed as
permissible?

29. Registry is directed to process the case within one week on

administrative side for order for constitution of larger bench.

Sd/-
(A.H. Joshi, J.)

Chairman
Place :  Mumbai
Date  : 29.01.2018
Dictation taken by : A.K. Nair.

H:\Anil Nair\Judgments\2018\Jan 2018\O.A 453.17 and ors Transfer order challenged, SB.Chairman, 01.18.doc



IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI BENCH 

ORIGINAL APPLICATION NC 392 OF 2015 

DISTRICT : THANE 

Shri Raviraj Ganpat Ilawe, 

B2/504, Vihang Garden, 

Pokharan Road No. 1, Vartak Nagar) 

Thane [W] 400 606. 

Versus 

The Principal Secretary, 

Industries, Energy and Labour 

Department;  State of Maharashtra, 

Mantralaya, Mumbai 400 032. ), ..Respondents 

Smt Punam. Mahajan, learned advocate for the Applicant. 

Smt Kranti S. Gaikwad, learned Presenting Officer for the 
Respondent. 

CORAM : Shri Rajiv Agarwal (Vice- Alairman) 

DATE : 28.01.2016 



O.A. No 392/2015 

ORDER  

1. Heard Sint Punam Mahajan, learned advocate 

for the Applicant and Smt Kranti S. Gaikwad, learned 

Presenting Officer for the Respondent. 

2. This Original Application has been filed by the 

Applicant challenging his transfer order dated 28.5.2015 

transferring him from Tarapur to Nagpur. In the 

alternative, the Applicant is seeking transfer to any 

vacant post of Assistant Labour Commissior er at Kalyan 

or Thane. 

3. Learned Counsel for the Applicant argued that 

the Applicant was posted as Assistant Commissioner of 

Labour at Tarapur liom 5.6.2012. He was transferred to 

Nagpur in the same post by order dated 28.5.2015, 

before he has completed 3 years tenure at Tarapur. The 

period of 3 years has to be calculated in exact manner 

and short fall of a few days cannot be ignored. Learned 

Counsel for the Applicant argued that the Applicant has 

been working at Trapur, which is in Palghar Tahsil, 

which is in the Tribal Sub Plan area. An officer, who has 

worked in Tribal area for 2 years is given incentives. As 

per G.R dated 6.8.2002 event Group 'A' 86 B' officers are 

eligible to be given posting in a district of their choice 

after completion of 2 years in a Tribal area. Learned 

Counsel for the Applicant contended that he has given 
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his choice that he may be posted in any vacant post in 

Thane/Kalyan. However, the Respondents have ignored 

his request and posted him to Nagpur. 

4. 	Learned Presenting Officer (P.0) argued on 

behalf of the Respondents that the Applicant had 

completed his tenure of 3 years at Tarapur. During the 

general transfer of 2015, he was transferred to Nagpur. 

Learned Presenting Officer argued that the transfer order 

dated 28.5.2015 was in full compliance of the provisions 

of the Maharashtra Government Servants Regulation of 

Transfers and Prevention of Delay in. Discharge of Official 

Duties Act, 2005 (the Transfer Act). Learned Presenting 

Officer argued that the Applicant was transferred to 

Tarapur by order dated 14.5.2012 and completed 3 full 

years there when he was transferred to Nagpur by order 

dated 28.5.2015. Learned Presenting Officer further 

argued that Tarapur is a big Industrial town and no 

hardship is caused to a officer on beer: g posted there. It is 

declared as Group 'A' industrially developed area by G.F 

dated 1.4.2013, by the Government. As such, the facility 

available to Government servants working in Tribal areas 

are not available to those posted at Tarapur. Learned 

Presenting Officer argued that there is no merit in the 

present Original Application. 

5. 	The Applicant has challenged his transfer by 

orders dated 28.5.2015 on the ground that he was posted 
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to Tarapur by c, .der dated 5.6,2012 and has not 

completed his full tmure of 3 years, The claim of the 

Respondents is that the Applicant was posted to Tarapur 

by order dated 14.5.2012 and he has completed his full 

tenure of 3 years when transfer of 	dated 28.5.2015 

was issued. It is seen that by order dated 1,1,5.2012, the 

Applicant was transferred to the office of the Labour 

Commissioner at Bombay in the best becoming vacant 

due to transfer of Shri Moi-c, who was transferred by 

order dated 5.6.2012 as Assistant. Labour Commissioner, 

Tarapur by modifying order dated. '5.6.2012. The 

contention of the P.pplicant that he was transferred to 

Tarapur by order ck-.ced 5.6.2012 ha.s to be accepted. In 

0.A no 694 of 2;.3 .,9, by order dated 23.6.2009, this 

Tribunal has held that period of 3 years has to be 

construed strictly and short fail of a few days cannot be 

ignored. The Applicant was granted interim relief on this 

count by order dated 16.2015 by this Tribunal. The 

Applicant has chaLenged. the orders as mid tenure' 

which has been iTsued. without complying with the 

•equirement of section 4(5) of the Transfer Act making 

out a special case. It is seen that the impugned order 

dated 28.3.2015 reads:- 

3T1-Va, 	e-lite.11 WV-11 	 311qc-t-ct, dk. - 31 

AaanAla ?3ttal 4rtz 3T9.1cot-e-titilite-tdcotiscico 	 31t." 
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It is, therefore, clear that the transfer order of the 

Applicant is issued as a general !ransfer order. It is, 

however, found that he had not completed his tenure of 3 

years when this order was issued and it was in fact, a 

mid-tenure order, which could not be passed without 

complying with the requirement of section 4(5) of the 

Transfer Act. In the affidavit in reply dated 12.6.201E 

and the affidavit-in-rejoinder dated 19.8.2015, there is 

no mention that a special case we s made out for mid 

tenure transfer of the Applicant. impugned transfer 

order is not sustainable on this count. 

6. 	The Applicant has claimed that he has beer 

working in a Special Component Plan/Tribal Sub Plan 

area for more than 2 years, as Tarapur is in Palghar 

Tahsil, which is included in Tribal Sub Plan area. The 

Applicant claims that he is entitled to be given a posting 

of his choice, as he has worked in Tribal area for more 

than 2 years. The Respondents have not denied that 

Tarapur is in a Tribal Sub Plan area. However, it is stated 

by the Respondents that a Government servant will be 

eligible to get benefit of G.R dated 6.8.2002, if he is 

working for the upliftment of Tribal people. Labour 

Department does not have any such people oriented 

scheme, and Tarapur is classified as Group 'A' 

industrially developed area as per G.R dated 1.4.2013. 

The Applicant is, therefore, not eligible for any incentive 

as per G.R dated 6.8.2002. The Applicant has placed on 
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record voluminous material i.n support of hi 5 contention 

that Tarapur is covered by G.R d.ated 6.8.2002. As per 

information supplied to one Shri G.B Jondhale, under 

the Right to Information Act, Tribal Development 

Department has cc ifirmed that:- 

(i) Tarapur is incio.ded in Tribal. Sub Plan area as per 

G.R dated 9.3.1990. 

(ii) All Government servants working in Tarapur are 

eligible to get benefits cf 0.R dated 6.8.2002. 

The Applicant i_as been held eligible for benefits of 

G.R dated 6.8.2002. The con tention of the Respondents 

that officials posted at Tarapur, which is industrially 

developed area, who are not implementing any 

development scheme, should not be given benefits of G.R 

dated 6.8.2002 appears to be logical. However, this 

mater must be dec-ded by the State Government and 

_triless G.R dated 6.5.2002 is amended, it has to be held 

that the Applicant is entitled to its benefits. However, 

this facility of choice posting not for a particular place 

as claimed by the Applicant, who is seeking a posting in 

Kalyan/Thane. 	he is required to give choice of 3 

`districts' and he n?.r,v be given posting in any one of the 

listricts as per convenience of the authorities. The 

Applicant is also required to fulfil the conditions in the 

aforesaid G.R dated 6.8.2002 to get this benefit. 
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7. 	Having regard to the aforesaid facts and 

circumstances of the case, transfer order of the Applicant 

dated 28.5.2015 is quashed and set aside. If the 

Applicant gives choice of 3 districts for posting in 

accordance with G.R dated 6.8.2002,the Respondents 
s 
reayqake action as provided in the aforesaid G.R. This 

Original Application is allowed in these terms with no 

order as to costs. 

( 

(Rajiv Agatwal) 

Place : Mumbai 
	 ce-Chairman 

Date : 28.01.2016 
Dictation taken by : A.K. Nair. 

H: \Anil Nair \Judgments \ 2016 \Jan 2016 \ 0.A 392.15 Transfer order challenged 
SB.0116.doc 

Admin
Text Box
                 Sd/-



IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
MUMBAI 

ORIGINAL APPLICATION NO.366 OF 2012 

DISTRICT : SOLAPUk 

Shri Shrikant Laxman Pawar. ) 

Aged Adult, Occu.: Govt. Service as ) 

Co-operative Officer, Grade-I, presently ) 

posted in the office of the Assistant ) 

Registrar, Co-operative Societies, Barshi, ) 

District : Solapur. 	 ) 

Address for Service of Notice : 	 ) 

Shri Bhushan A. Bandiwadekar, Advocate) 

having office at 9, "Ram-Kripa", Lt. Dilip ) 

Gupte Marg, Mahim, Mumbai 400 016. )...Applicant 

Versus 

1. The State of Maharashtra. 
Through the Principal Secretary, 
(Co-operation), Co-operation, 
Marketing and Textile Department, 
having office at Mantralaya, 
Mumbai - 400 032. 

2. The Commissioner for Co-operation ) 
and Registrar, Co-operative 	) 

Societies, M.S, Pune, having office at) 
Central Building, Pune - 1. 	) 
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3. 	The Divisional Joint Registrar, 
Co-operative Societies, Pune Division) 
Pune, having office at Sakhar Sankul) 
Shivaji Nagar, PUne - 5. 	 )...Respondents 

Shri A.V. Bandiwadekar, Advocate for Applicant. 

S Mt • kr c.c/16 5 CmikOctei 	Presenting Officer for 
Respondents. 

CORAM : SHRI RAJIV AGARWAL (VICE-CHAIRMAN) 

SHRI R.B. MALIK (MEMBER-J) 

DATE : 01.09.2014 

PER 	• SHRI R.B. MALIK (MEMBER-J) 

JUDGMENT 

1. 	The Applicant, upon his transfer from 

Maharashtra Public Service Commission (M.P.S.C) to the 

post of Co-operative Officer, Grade-I (present post) was 

required to compulsorily wait on administrative ground 

for actual posting. He was given all the arrears and the 

post retirement benefits also were safeguarded. His 

seniority, however, was directed to be counted from the 

actual date of appointment to the present post. The 

dispute is with regard to the last mentioned aspect. A 

deemed date of seniority is being hereby claimed. 
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2. 	The Applicant assumed the charge of the post 

of Assistant in M.P.S.C. by direct appointment. The 

Government concurred for the appointment of the 

Applicant by transfer to the post of Auditor, Grade-I by 

the orders dated 14.6.2006 and 30.6.2006. The copies of 

the said orders are not there on record, but it seems to be 

a common ground that the orders may have been made 

as claimed by the Applicant. On 30th June, 2006, the 

MPSC, however, straightway issued an order effectively 

relieving the Applicant from the post of Assistant, without 

waiting for an order from the Government with regard to 

the posting of the Applicant. That order in the realm of 

some branches of administration is also called 

"movement order". That order of the MPSC is at Exh. A' 

and is dated 30th June, 2006. It reads as follows : 

`` 31-R1 	 3RA cbcb cTwill 311k213ilt ct) , 2112-iqf 

12126TA1-9V0E,/E,/9V-3i, 	9V 	I, Roof 

Ro0E, U-11 tNI 	MTNITee-a 

ebITaCie-gAla 	8l. sAl..11c1R 	u[1-9 

TET 	 cf)0T4R1 Ti6d-tart 3l cell cbc,5% 

3Tit. 	ELIA 	,e->hIADT 	 /g. 

f41 	 RO0E, 	 8a.14c1R 

qt% fbituria 	 411-9 Trt 

Ace-ttala 	1-44I   fk?pal 1:raR1 ia=raci f4ctl 3iTt. 

	 3uta. S3Il Licaz Thll 

2IR1 	 410:1Ta•-e-4 	 %aliD1 

lAR-01-90(R/ft-3i, 	R9 Laa, 9'CR aidia 31ace-IT 

?S[I 	sAu11-9 TIT EfM1..9t.)-k.61T:iTER-4i81 f SIT 
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o 	0 0 	(TEEZITc6Icri.e.) QT 	ct) 	c.N.TRITa 
3ilt"  

The above communication was addressed to 

Commissioner of Co-operative Societies and Registrar of 

Co-operative Societies. 

3. 	Although MPSC acted with some promptitude 

which unfortunately one does not associate with the 

functioning of Government offices and offices of the 

Institutions which fall within the definition of the word 

"State" under Article 12 of the Constitution of India. 

Normally, the Applicant should have actually joined his 

new assignment post transfer on 1st July, 2006. 

However, ultimately, he joined actually on 10th April, 

2007 after posting order came to be issued, appointing 

him as Co-operative Officer, Grade-I in SC category. 

Therefore, the period from 1.7.2006 to 9.4.2007 has been 

described as a compulsory waiting on administrative 

ground and it is for this particular period, that whatever 

dispute now remains relates to. 

4. 	The record shows that the Applicant entered 

into correspondence with the Respondents trying to 

ventilate his grievance with them. A detailed reading of 

the various letters would be out of place. The all 

cp 
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important order is dated 1st December, 2007 to be found 

at pages 48 and 49 of the paper book. By then, the 

Applicant had already joined the post of Co-operative 

Officer, Grade-I under the Respondent No.3 at Indapur in 

District Pune. The said order refers to the fact as to how 

the Applicant then working as an Assistant in MPSC 

came to be transferred as Auditor, Grade-I and was to be 

posted at Nashik and as to how, he was relieved by MPSC 

on 30th June, 2006. 

5. 	At this stage itself, it will be pertinent to refer 

to the fact that as per the Rules, nobody can 

simultaneously hold two substantive posts. It is quite 

natural and equally naturally, there was no dispute 

thereabout. It is also clearly borne out inter-alia  from the 

averments in the Affidavits filed on behalf of the 

Respondents that they did not issue any order of posting 

of the applicant by the time the MPSC relieved the 

Applicant. Now, it seems that the Applicant was found 

ineligible for being appointed as Auditor, Grade-I. The 

cause is immaterial, but the effect was the same. The 

document at Annexure `R-2' at page 37 tends to suggest 

that on academic side, the Applicant might not have been 
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found to be so meritorious as to be eligible for being 

appointed as Auditor, Grade-I. 

6. 	Returning to the order dated 1st December, 

2007 in the above background, it then refers to the fact 

that by an order of 29th March, 2007, the Applicant came 

to be appointed as Co-operative Officer, Grade-I under 

the Respondent No.3. The order that ultimately was 

made inter-alia  mentioned that the actual absence that 

has resulted due to the delay above referred to was 

regularized by treating the said period as compulsory 

waiting period and what can be described as on duty. 

The salary and emoluments of this period and the retiral 

benefits would be given to the Applicant. The seniority 

will be counted w.e.f. 10.4.2007. This is the gist of the 

easy translation of the order, but we think it appropriate 

to quote the entire order in Marathi for facility. 

GG 

-311a2T-- 

33a. .$311.a. LictR, Ti6c4-41 3ifilct-41 (sAutr1-9) 3T T 
focsiat, 	STIIW, T. 	 stA 

sitAaT 	 6-1 c2TR44TE- 
cbtzurRcict 	 3cra z a E. z Ql 
Roo a 2tRi Nulz[r --4 	$14A&--ti 3TRIct-)RITiR, 	3311. 

f-3-11OTU 	 iT2-1T, Sul 
NRIDT, qt TEUE 	 R. 6/Et / z 00(9 a 3{1, 

R. 9/(9/200E%  A R. i/v/R00(9 I TiAlWf gA1411 
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cot1w11 "ctx-11" d-67 f'w:ata 	 1-4A1 aiTaq 

t) 31t. 

9 / / R00(9 	 5311. lz[M 

cbtaMalci 	 ct-)A 3i01 AMFulcA.Aaaqt vT110-mT21 

TI 	 ERtztia 4a 16.wR 	stA g2fRi 

9 0 /V / R 00(9 ti 1"CW rn 3,).-t cllti 

TIT4ITIE4 ztlu- t 	4uTaa 

cmg Triqt 1-4. 9 /(9/ROOE, 	c/V/R00(9 TIT Eac4 

wam2.11 aa 	 , 	chi. 

4-tiv, f i. stA IT 31 .1 

7. 	It is the above referred order which has given 

rise hereto only in so far as the seniority aspect of the 

matter is concerned. The Applicant, as already indicated 

above, is aggrieved thereby and he has mentioned the 

name of one Shri Kamble, who was in fact shown below 

him in the list of seniority as on 1.1.2010 at Serial No.3 

while Shri Kamble was shown at Serial No.4. The 

Applicant was shown as direct appointee w.e.f. 10.4.2007 

while Shri Kamble was shown as "by promotion" w.e.f. 

17.10.2007. This was in so far as the Co-operative 

Deprtment, Pune (Administration) was concerned. 

However, it seems that in the State-wise seniority list 

published on 16th July, 2012, Shri Kamble has been 

shown at Serial No.36 and Applicant at Serial No.54. 
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8. It was strongly urged by Shri Bandiwadekar, 

the learned Advocate for the Applicant that for no fault of 

the Applicant, he was languishing then awaiting 

appointment, and therefore, he should not be made to 

suffer in the matter of seniority. The learned Presenting 

Officer, however, countered by telling us that the 

seniority aspect of the matter is on an entirely different 

pedestal. He adopted the submissions in line with the 

averments in the Affidavit-in-reply that the Respondents 

have treated the Applicant fairly. 

9. In the background of the above discussion, 

we are quite clearly of the view that although an 

argument based on convenience could be that once in all 

other respects including monetary dues, both pre and 

post retirement, the relevant date has been appointed as 

1.7.2006, there is no reason why the Applicant should be 

put to disadvantage in the matter of seniority. This 

argument appears to be attractive, but in the ultimate 

analysis, it will not be possible for us to accept it. It is 

very clear that in the matter of emoluments and all other 

aspects that are strictly between the parties hereto, one 

can acclaim the generosity of all concerned including the 

Respondents and the MPSC vis-à-vis the Applicant, but 

when comes to the seniority, it ceases to be a matter 



inter-partes  and it has the potential to affect other 

unsuspecting third parties requiring the Tribunal to be 

that much more careful. It is a fact that if the MPSC had 

the required patience to wait till such time as the 

suitability, eligibility, etc. of the Applicant for the post of 

Auditor, Grade-I was determined. But then that was not 

to be. In our opinion, whatever be the state of affairs, the 

acceptance of Applicant's request to be given seniority 

from 1.7.2006 in so far as a holistic and overall view of 

the matter is concerned, would tantamount to holding as 

if, he practically assumed charge and started functioning 

from 1.7.2006 requiring the counting of a seniority from 

that date. This is in fact not the state of affairs. He was 

positively found to be ineligible for the post that was 

meant for him to begin with and it was only thereafter 

that with a little generous approach, the post of Co-

operative Officer, Grade-I was offered to him, and 

therefore, unless and until he started to actually function 

as such, we are not prepared to accept that his seniority 

should be counted from any earlier date. If that be so, 

then as per the relevant Rules, indisputably, he would be 

placed below all those who came to be appointed either 

directly or by the promotion in that particular year, and 

therefore, we cannot countenance the assail made by the 



(Rajfv Agarwal) 
Vice-Chairman 

01.09.2014 
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Applicant to the list of seniority, generally and with 

regard to Shri Kamble in particular. In the context of the 

above observations, it is not possible for us to accept the 

submissions made on behalf of the Applicant that though 

Auditor's post was available, but it was not offered to the 

Applicant. The fact apparently is that he was not found 

fit for the said post. 

10. 	We would, therefore, conclude by holding that 

the Applicant's challenge to the seniority aspect of the 

matter, cannot be accepted. We make it clear that we 

totally uphold the order dated 1.12.2007. In that we do 

not interfere with whatever has been held in favour of the 

Applicant, but we also do not interfere with the seniority 

aspect of the matter. The Application is, accordingly, 

disposed of with no order as to costs. 

(R.B. Malik) 
Member-J 

01.09.2014 

Mumbai 
Date : 01.09.2014 
Dictation taken by : 
S.K. Wamanse. 
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THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI 

ORIGINAL APPLICATION NO. 950/2009 

DISTRICT: PUNE 

Mr.Shashikant Raghunath Chavan, 	 ) 

D2/4, Ratan Park Housing Society, 	 ) 

Flat No.4, Sus Road, Pashan, 	 ) 

Pune 	 .. APPLICANT 

VERSUS 

1. State of Maharashtra, 	 ) 

through the Secretary, 	 ) 

Home Department, Mantralaya, 	 ) 

Mumbai-400 32. 	 ) 

2. Dr.Jai Jadhav, 	 ) 

Assistant Commissioner of Police, 	 ) 

Nashik City. 	 RESPONDENT 

Smt.Punam Mahajan, the learned Advocate for the applicant 

Shri D.B.Khaire, the learned Chief Presenting Officer for the Respondent 

No.1 
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Shri A.V.Bandiwadekar with Shri B.A.Bandiwadekar, the learned 

Advocate for the Respondent No.2. 

Coram: Dr.Justice S.Radhakrishnan, Chairman 

Date: 17.08.2010 

ORDER 

Heard Smt.Punam Mahajan, the learned Advocate for the 

applicant, Shri D.B.Khaire, the learned Chief Presenting Officer for the 

Respondent No.1 and Shri A.V.Bandiwadekar with Shri 

B.A.Bandiwadekar, the learned Advocate for the Respondent No.2. 

2. 	By the above Original Application, the applicant is 

challenging the transfer order dated 27th  July 2009. Mr.Mahajan, the 

learned Counsel for the applicant pointed out that the Applicant was 

working as the Superintendent of Police and he was posted as 

Superintendent of Police, Highway Safety Patrol, District Pune by an 

order dated 29th  July 2006. Thereafter the present transfer order has been 

issued on 27.07.2009, whereby the applicant has been transferred to the 

post of Superintendent of Police, Highway Safety Patrol, District Pune to 

State C.I.D, Pune and the applicant has also taken charge of the said post 

in October 2009. Mrs.Mahajan, the learned Counsel contended that the 

above transfer order has been issued without following the due procedure 

as per Section 4(4) (ii) and Section 4 (5) of the Maharashtra Government 

Servants Regulation of Transfers and Prevention of Delay in Discharge of 

Official Duties Act, 2005. Mrs.Mahajan also contended that the above 

transfer order was not a general transfer order, hence special reasons were 
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required to be specified hence the above transfer order suffers from the 

said lacuna. She also strongly contended that the applicant has been 

wrongly transferred under the guise of election guidelines issued by the 

Election Commission of India. She also sought to contend that the above 

transfer order was against the public interest and the same was not for 

administrative convenience and it was only to accommodate Respondent 

No.2. 

3. Mrs.Mahajan, the learned Counsel for the applicant further pointed 

out that the applicant was actually retiring on 31S` July 2010 and having 

regard to the provisions of Section 5 (1) (a) of the Maharashtra 

Government Servants Regulation of Transfers and Prevention of Delay in 

Discharge of Official Duties Act, 2005, the applicant ought not to have 

been transferred and ought to have been continued in the earlier posting 

itself. 

4. Mrs.Mahajan, the learned Counsel for the applicant relied on 

judgments of this Tribunal in O.A. 343/2008, 0.A.694/2009, 

0.A.955/2009 and 0.A.746/2008. In addition, she has also relied on the 

judgment of the Hon'ble Supreme Court in K.Ajit Babu and Others 

Versus Union of India and Others 1997 SCC (L.&S) 1520 and 

Shriprakash Maruti Waghmare Versus State of Maharashtra and Others 

Writ Petition No.5652/2009, Aurangabad Bench of the Bombay High 

Court, in support of her contention that the impugned transfer order is 

illegal. 

5. Shri D.B.Khaire, the learned Chief Presenting Officer contended 

that the applicant had almost completed three years in the sense there is a 

shortage of only two days. However, Shri Khaire, the learned Chief 
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Presenting Officer pointed out that the above transfer order has been 

issued in accordance with Section 4 (4) (i) of the Maharashtra 

Government Servants Regulation of Transfers and Prevention of Delay in 

Discharge of Official Duties Act, 2005 to fill in a vacant post and in such 

cases there is no necessity of any reasons to be recorded. Mr.Khaire also 

pointed out that in the case of the applicant, the Hon'ble Chief Minister 

being the next higher authority also has granted approval and it is not an 

isolated case of transfer and the above transfer order was issued along 

with 55 other officers. The Hon'ble Chief Minister has duly approved all 

the aforesaid transfers. Accordingly, he submitted that there is no 

question of any malafide or any question of accommodating Respondent 

No.2. Mr.Khaire, the learned C.P.O categorically stated that there is 

absolutely illegality in the above transfer order. 

6. 	Shri Khaire, the learned Chief Presenting Officer pointed out that 

as per provisions of Section 5 (1) (a) there is no mandatory right to 

continue and it is the discretion of the Government to continue the 

applicant and he contended that the applicant has misrepresented in his 

application that his date of retirement as 30th  June 2010 instead of 31st  

July 2010. The transfer order is dated 27th  July 2009, which is more than 

a year prior to retirement. In any event Shri Khaire, the learned 

Presenting Officer submitted that Section 5 (1) (a) of the Maharashtra 

Government Servants Regulation of Transfers and Prevention of Delay in 

Discharge of Official Duties Act, 2005 is only an enabling provision and 

the same is not mandatory provision. Mr.Khaire submitted that the 

respondents having taken into account that the applicant is retiring on 31st  

July 2010 have posted him in a vacant post in the very same District Pune 

so as not to cause any inconvenience to the applicant and his family. 
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Mr.Khaire submitted that the above Original Application is devoid of any 

merit and the same should be dismissed. 

7. Shri Bandiwadekar, the learned Counsel appearing on behalf of 

Respondent No.2 contended that Respondent No.2 had taken charge in 

the transferred post on 30th  July 2009. Mr.Bandiwadekar has also pointed 

out that the applicant has been suffering from health problem and that his 

transfer was in public interest. Shri Bandiwadekar pointed out that 

Highway Safety Patrol from Pune involves touring extensively in 12 

districts. Hence younger and energetic person was required. He pointed 

out that the said Highway Safety Patrol covers 12 districts viz. Pune, 

Satara, Sangli, Solapur, Kolhapur, Ahmadnagar, Aurangabad, Jalna, 

Parbhani, Beed, Latur and Osmanabad. He also pointed out that these 

districts cover the length of Expressway 47 kms, National Highway 1805 

Kms and State Highway 6340 Kms. and there are 18 Traffic Aid Posts 

and the concerned officer is expected to complete 72 visits during the last 

four months. Whereas Applicant visited only one Traffic Aid Post out of 

18, during the last four months. Having regard to the aforesaid facts and 

circumstances in larger public interest, the above transfer order has been 

issued and also the applicant has been accommodated in Pune itself so 

that he does not suffer. Hence Mr.Bandiwadekar prayed that the above 

Original Application be dismissed. 

8. After hearing the learned Counsel for the applicant and the learned 

Chief Presenting Officer for Respondents, it is clear from the record that 

in the above case the transfer order has been issued as per Section 4 (4) 

(i) of the Maharashtra Government Servants Regulation of Transfers and 

Prevention of Delay in Discharge of Official Duties Act, 2005. Even 

from the transfer order it is clear that the applicant has been transferred to 
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a vacant post. Section 4 (4) (i) of the Maharashtra Government Servants 

Regulation of Transfers and Prevention of Delay in Discharge of Official 

Duties Act, 2005 makes it abundantly clear that even in case of cutting 

short the tenure there is no need to record the reasons as he is being 

posted in a vacant post. All the above judgments cited by Mrs.Mahajan 

pertain to Section 4 (4) (ii) and 4 (5) of the Maharashtra Government 

Servants Regulation of Transfers and Prevention of Delay in Discharge of 

Official Duties Act, 2005 which have no application in the instant case. 

Even otherwise, there is only a shortfall of two days for completion of 

normal tenure. 

9. 	Under the aforesaid facts and circumstances, the applicant in fact 

has been accommodated in Pune itself especially, as he is about to retire 

in a year. Another vital aspect is to be noted is that the applicant was 

working in Highway Safety Patrol which involves extensively touring as 

pointed out hereinabove. Obviously, a younger person would be more 

suitable. There is no substance in the allegation of malafdie. The above 

order has been issued with regard to 55 officers in addition to the 

applicant and the Hon'ble Chief Minister also has given his prior 

approval. I do not find anything arbitrary and illegal in the above transfer 

order. Original Application stands dismissed, however with no order as 

to costs. 

(Dr.S.Radhakrishnan.J.) 
Chairman 

Date:17.08.2010 
Place: Mumbai 
Dictation taken by 
P.S.Zadkar 
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
MUMBAI BENCH 

DISTRICT : THANE 

ORIGINAL APPLICATION NO. 869 OF 2009 

Shri Narayan D. Bhat 	 ) 
Sub-Divisional Forest Officer, Kasa, Dahanu Forest 	) 
District : Thane and having R/o. Kopri Forest Colony 	) 
Kopri, Thane (East) 	 )... Applicant 

Versus 

I. 	Government of Maharashtra, through Additional 
Chief Secretary, Revenue & Forest Department 
Mantralaya, Mumbai 400032. 

2. 	Shri B.N. Patil, Assistant Director 
Forest Guard Training School, Shahapur. 	 )... Respondents 

Shri M.D. Lonkar Advocate for the applicant. 

Shri D.B. Khaire Chief Presenting Officer for the Respondent No.1 . 

Shri A.V. Bandiwadekar Advocate for the Respondent No.2. 
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Coram 	Dr. Justice S. Radhakrishnan (Chairman) 

Date 	 26.11.2009. 

JUDGMENT 

Heard Shri M.D. Lonkar, learned Advocate for the applicant, 

Shri D.B. Khaire, learned Chief Presenting Officer for the Respondent No.1 

and Shri A.V. Bandiwadekar, learned Advocate for the Respondent No.2. 

2. By this application, the applicant who is working as Sub 

Divisional Forest Officer, Kasa, Dahanu Forest Division, District : Thane is 

challenging the transfer order dated 9.7.2009 whereby the applicant has been 

transferred for the post of Assistant Director Forest Guard Training School 

at Shahapur. 

3. Shri Lonkar pointed out that the applicant was earlier posted at 

Kasa by a transfer order dated 7.7.2006 and that he had taken charge on 

27.7.2006 Therefore, Shri Lonkar pointed out that the impugned transfer 
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order dated 9.7.2009 was premature as he has not still completed 3 years 

tenure. 

4. Shri D.B. Khaire, learned Chief Presenting Officer for 

Respondent No.1 pointed out that all the requisite formalities for the said 

transfer, approval by the Forest Minister as well as Hon'ble Chief Minister 

were duly obtained. Hence, there is absolutely no illegality in the said 

transfer order. Shri Khaire stated that the said transfer order was issued 

strictly in consonance with the Transfer Act, 2005. 

5. Shri A.V. Bandiwadekar, learned Advocate for the Respondent 

No.2 also emphasized that the impugned transfer order was issued strictly in 

consonance with the Transfer Act, 2005 and that there is no illegality in the 

said order. 

6. Under these circumstances, Shri Lonkar on instructions from the 

applicant states that as the applicant has now completed 3 years, and he will 

report for duty as Assistant Director, Forest Guard Training School, 

Shahapur on 3.12.2009. Shri Lonkar also pointed out that certain pending 



4 

work still remaining. However, Shri Bandiwadekar, learned Advocate for 

Respondent No.2 states that the Respondent No.2 will take charge and clear 

the said pending work. 

7. Having regard to the facts and circumstances of the case, the 

applicant is directed to take charge as Assistant Director of Forest Guard 

Training School, Shahapur on 3.12.2009 and Respondent No.2 to take 

charge at Kasa, Dahanu Forest Division, District Thane on 3.12.2009 and 

complete all the pending work. The applicant is at liberty to make a 

representation for change of posting during the General Transfer in the 

April/May 2010 in view of certain personal difficulties. Accordingly, the 

same may be sympathetically considered by the Respondents. 

8. Original Application stands disposed of accordingly with no 

order as to costs. 

(Dr. S. Radhakrishnan J) 
Chairman 

Place : 	Mumbai 
Date : 	26th  November, 2009. 
Typed by C.S. Bhosle 
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

ORIGINAL APPLICATION NO.694 OF 2009 

DISTRICT : PUNE 

Vijay Khanderao Pawar. 	 ) 

Deputy Director, Industrial Safety 86 ) 

Health, Pune, Dist Pune and residing at) 

C-102, Vrudavanan Model Colony, 	) 

Shivaji Nagar, Pune 411 016. )..Applicant 

Versus 

1. The State of Maharashtra. 	) 

Through the Principal Secretary, ) 
Industry, Energy & Labour Dept. ) 

Mantralaya, Mumbai 400 032. 	) 

2. V.M. Yaday. 
Deputy Director, Industrial 
Safety & Health, Mumbai. 

) 
) 
)..Respondents 

Shri M.D. Lonkar, Advocate for Applicant. 

Shri D.B. Khaire, Chief Presenting Officer for Resp 
Shri A.V. Bandiwadek r, Advocate for Resp.No.2 



CORAM : SHRI S.R. SATHE (MEMBER-J) 

DATE : 23.06.2009 

JUDGMENT 

1. The applicant has filed this application under 

Section 19 of the Administrative Tribunal Act, 1985, to 

challenge the order dated 30.5.2009 issued by Respondent 

No.1 whereby the applicant was transferred from Pune to 

Mumbai. 

2. Brief facts giving rise to this application are as 

under. 

3. By order dated 29.6.2006, the applicant came to 

be transferred from Jalgaon to Pune. Thus, by 30.5.2009, 

he had not completed normal tenure of three years at 

Pune. However, the Respondent No.1 transferred him and 

posted Respondent No.2 in applicant's place. According to 

applicant, the Respondent No.2 had not even completed 

two years at Mumbai. He, however, managed to bring 

political pressure on Respondent No.1 and as a result of 

the same, the applicant was transferred from Pune and 

Respondent No.2 was transferred in his place. It is the 

applicant's case that his transfer is against the provisions 



of Section 4 of the Maharashtra Government Servants 

Regulation of Transfers and Prevention of Delay in 

Discharge of Official Duties Act, 2005 (hereinafter referred 

to as "Transfer Act"). Besides this, the transfer in question 

is mala fide and arbitrary. Hence, the applicant has filed 

the present application to set aside his transfer order. 

4. 	The Respondent No.1 filed Affidavit-in-reply 

through A.N. Sakharkar, Desk Officer working in the office 

of Industries, Energy and Labour Department and opposed 

the application. The Respondent contended that out of last 

10 years, the applicant has worked for 9 years in Pune. He 

worked as Assistant Director from 2.6.1999 to 28.3.2004. 

Then, he was promoted as Deputy Director, Pune and 

worked from 29.3.2004 to 4.6.2005. Then, he was 

transferred to Jalgaon. Again, he was transferred to Pune 

and worked from 7.7.2006. Lastly, he was brought to 

Pune, as a result of the recommendations of some political 

personalities. The Respondent further contended that the 

transfer order is issued only one month before applicant 

completing his full tenure of three years. The said order 

has been issued taking into consideration School/ College 

admission and shifting problems of the officers. Besides 

this, according to Respondent, the transfer of the applicant 

was necessary in view of the various oral and written 
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complaints against the applicant. The Respondent has 

also contended that as the applicant had almost completed 

three years and so, it cannot be said that the provisions of 

Section 3 & 4 of the Transfer Act are not complied with. 

5. It is contended by the Respondent No.1 that the 

Respondent No.2 had requested for his transfer to Pune, as 

his father was under treatment of a Cardiologist from 

Pune. 	So, the application of Respondent No.2 was 

considered during regular transfer and the competent 

authority consented for the same. The Hon'ble Minister for 

Labour has given approval for the transfer in question and 

as such, the same is not in violation of the Transfer Act. 

The Respondent, therefore, contended that there is no 

merit in the application and the same be dismissed. 

6. The Respondent No.2 filed Affidavit-in-reply and 

opposed the application. It is his contention that in 

pursuance of transfer order, he has taken charge at Pune 

on 6.6.2009 and as such, there is no necessity to grant the 

application. According to Respondent No.2, as per the 

provisions of the Transfer Act, normal tenure is three 

years. 	However, the said period cannot be counted 

literally. 	It has to be considered that the periodical 

transfers are effected only in the month of April/May of 

)) \ 



each year. So, according to Respondent, a Government 

servant who is due for transfer after the month of May, 

that year such Government servant cannot claim 

protection under Section 4(4)(2) and 4(5) of the Transfer 

Act. So, according to Respondent, in the instant case, the 

provisions of the Transfer Act have been substantially 

complied with. In the alternative, the Respondent No.2 

contended that the Respondent No.1 may allow the 

applicant to complete one month at Pune and thus to 

complete tenure of three years. According to him, it was 

not necessary to make out any special case or record 

special reasons and bring the case within "exceptional 

circumstances". 

7. The Respondent No.2 denied the allegation that 

he managed to bring political pressure on Respondent No.1 

for getting transfer at Pune. 	According to him, the 

applicant had in fact brought political pressure and 

managed to secure posting at Pune. The Respondent No.2 

therefore, contended that there is no substance in the 

application and the same be dismissed. 

8. In this application before me, Shri Lonkar, 

learned Advocate for the applicant submitted that the 

applicant's transfer is in violation of the provisions of 
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Section 4(4)(2), 4(5) of the Transfer Act. The applicant had 

not completed normal tenure of three years. So, it was 

necessary for Respondent No.1 to make out a special case, 

as contemplated under Section 4(5) of the Transfer Act and 

obtain prior approval from the concerned authority and as 

that has not been done, the transfer of the applicant is 

illegal. 	As against this, Shri Khaire, learned Chief 

Presenting Officer submitted that the applicant was at 

Pune for 9 years. There were complaints against him and 

he had completed 2 years and 11 months at Pune and as 

such, he had almost completed normal tenure. He, 

therefore, submitted that the transfer in question is legal 

and valid. 	Shri Bandiwadekar, learned Advocate for 

Respondent No.2 strenuously argued before me that the 

provisions of Section 3, 4(4)(2) &, 4(5) of the Transfer Act 

need not be construed strictly. If a Government servant 

has completed 2 years and 11 months, when the transfer 

order was issued, then it must be said that there is 

compliance of the provisions of Section 3 & 4 of the 

Transfer Act. He also submitted that if the said provisions 

are construed strictly and technically, then it may happen 

that in some cases, the officer would be required to keep at 

that place for 4 years, because the period of exact 3 years 

may not match with the time schedule i.e. April/ May of 

each year for general transfer. Besides this, it may also 

)11 
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create difficulty in administration. He, therefore, 

submitted that liberal view has to be taken while 

construing the provisions of Section 3 & 4 of the Transfer 

Act. He, therefore, urged that in the instant case, it be 

held that there was proper compliance of the provisions of 

the Transfer Act. The learned Advocate also canvassed 

that there is nothing to show that political pressure was 

brought to post Respondent No.2 in place of applicant. So, 

there is no substance in the allegation made in this behalf. 

He, therefore, submitted that the application be dismissed. 

9. 	It is not in dispute that the applicant was 

transferred to Pune by order dated 29.6.2006. Admittedly, 

the present transfer order is issued on 30.5.2009. So, one 

thing is certain that when the present transfer order was 

issued, the applicant had not completed normal tenure of 

three years. But he had completed 2 years and 11 

months. 	The question arises whether in such 

circumstances, it can be said, having regard to Section 3 &, 

4 of the Transfer Act that the applicant had completed 

normal tenure of three years. In order to answer this 

question properly, it would be worthwhile to see the 

relevant provisions. 

"3. (1) For All India Service Officers and 
all Groups A, B and C State 
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Government Servants or employees, the 
normal tenure in a post shall be three 

years. 

4. (1) No Government servant shall 
ordinarily be transferred unless he has 
completed his tenure of posting as 

provided in section 3. 

(2) 

(3) 
(4) The transfers of Government 

servants shall ordinarily be made 
only one in a year in the month of 

April or May. 

Provided that, transfer may be made 
any time in the year in the circumstances as 
specified below, namely :- 

(i)  
(ii) where the competent authority is 

satisfied that the transfer is 
essential due to exceptional 
circumstances or special reasons, 
after recording the same in writing 
and with the prior approval of the 
next higher authority. 

(5) Notwithstanding 	anything 

contained in section 3 or this 
section, the competent authority 
may, in special cases, after 
recording reasons in writing and 
with the prior approval of the 
immediately superior Transferring 
Authority mentioned in the table 
of Section 6, transfer a 

4\ 
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Government 	servant 	before 

completion of his tenure of post." 

10. 	From the perusal of the above provisions, it is 

clear that as per Section 3, normal tenure in a post is of 

three years. 	Section 4 specifically says that no 

Government servant shall ordinarily be transferred unless 

he has completed his tenure of posting means three years. 

We cannot ignore the fact that in this section, it is not 

mentioned that unless he has completed about three years 

or almost three years. We cannot insert new words in the 

Section. The word 'completed' has to be given due 

weightage. It obviously shows that before completion of 

tenure of three years, there cannot be a usual or normal or 

ordinary transfer. That does not mean that a Government 

servant cannot be transferred in any event prior to 

completion of three years. The Act has made a special  

provision that such Government servant who has not 

completed normal tenure of three years can also be 

transferred. However, for that particular procedure as laid 

down in Section 4(4)(2), 4(5) read with Section 6 of the 

Transfer Act has to be followed. So, there is no question of 

arising any administrative difficulty. Naturally, in the 

instant case, when it is an admitted position that the 

applicant had not completed normal tenure of three years 
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at Pune, when the transfer order in question was issued, it 

was absolutely essential for the Respondent No.1 to follow 

the procedure laid down in Section 4(4)(2) and Section 4(5) 

of the Transfer Act. 

11. 	It is tried to be argued on behalf of Respondents 

that out of 10 years the applicant is at Pune for 9 years. 

This may be true, but who is to be blamed for that. 

Admittedly, this is not a case where the applicant was at 

Pune on the post of Deputy Director (Industrial Safety) 

continuously for a period of 9 years, immediately preceding 

the transfer order in question. On the contrary, it appears 

that when he was transferred to Pune on 29.6.2006, he 

was working at Jalgaon. From the perusal of the record, it 

appears that the applicant was posted earlier at Pune on 

the recommendations of some political personalities. 

However, that cannot be considered as a ground for 

transferring him at this stage, when he had not completed 

normal tenure. In fact on many occasions, it has been 

noticed by this Tribunal that the transfer of Government 

employee has been effected due to pressure of political 

personalities. I really fail to understand as to how a 

Government servant dears to approach political 

personalities to have a posting of his choice. In fact, if law 

permits, action has to be taken against such Government 

)c\ 



servant, who adopt such method for obtaining place of 

choice. 

12. 	Once it is said that the applicant had not 

completed normal tenure of three years at Pune in the post of Deputy 

Director, when his transfer order dated 30.5.2009 was 

issued, it was necessary for the concerned authority to 

make out a special case and obtain prior approval from the 

next superior authority which in the instant case, can be 

said to be Hon'ble Chief Minister. From the perusal of the 

file, it is very clear that no such special case has been 

made out. No special circumstances for transferring the 

applicant prior to completion of normal tenure have been 

brought on record nor the Respondent No.1 has recorded 

in writing the reasons for issuing transfer order in 

question. On the contrary, it appears that the Respondent 

No.1 may have proceeded under assumption that the 

applicant's case can be considered to be a normal case of 

transfer, because in the transfer order in question, it is 

mentioned "st.Ritticicr), 	zlati 	31RAwa, aff-31, 2E1 eiclot 

319W-e4icell•zsitellet watrA rateldcblAct) cst4ce41 cN.uellci 	3uta." 

13. 	From the facts of the case, I have absolutely no 

hesitation to hold that the applicant could not have been 

transferred by holding that he has completed normal 

tenure. So, the Respondent No.1 ought to have followed 

fro 
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the procedure under Section 4(4)(2), 4(5) read with Section 

6 of the Transfer Act. As per that procedure, it was 

necessary to obtain prior approval for the transfer in 

question from the Hon'ble Chief Minister. Admittedly, that 

has not been done. So, the transfer of the applicant is 

certainly violating the provisions of Section 3, 4(1), 4(4)(ii) 

and 4(5) of the Transfer Act. 

14. 	It is the case of the applicant that his transfer 

order has been issued only with a view to accommodate 

Respondent No.2 who had brought political pressure It is 

an admitted fact that the Respondent had not even 

completed two years at Mumbai. He was not due for 

transfer. If we see the transfer order dated 30.5.2009, 

then it is not mentioned therein that Respondent No.2 has 

been transferred on request. It does appear that the 

Respondent No.2 had made some application for his 

transfer. However, at the same time, it is equally clear 

from the record that one M.L.C. and Hon'ble Minister for 

Water Resources had twice written a letter to the 

concerned Minister requesting to transfer Respondent No.2 

from Mumbai to Pune, because he (Respondent No.2) was 

having some family difficulties. Thus, when we find that 

the applicant had not completed normal tenure of three 

years and as such, was not due for routine transfer, he 
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was transferred and that too, without recording any special 

reasons and making out a case for the same and without 

obtaining prior approval from the competent authority viz. 

the Hon'ble Chief Minister and Respondent No.2 is 

transferred though he had not completed normal tenure 

and was posted at a place of his choice i.e. Pune, it creates 

the impression that the transfer in question may have been 

made to accommodate the Respondent No.2. Apart from 

the fact, as to whether the transfer of the applicant has 

been made to accommodate Respondent No.2 or not and 

whether the same is mala fide or not, one thing is certain 

that the transfer of the applicant has not been made after 

following the statutory procedure laid down in the Transfer 

Act. It is true that in the instant case, the applicant had 

completed 2 years and 11 months, when the transfer order 

was issued. But because of that, he cannot be transferred 

by treating him as due for transfer and treating his 

transfer as regular or normal transfer. 

15. 	Thus, having regard to all the facts and 

circumstances of the case and considering the position of 

law, it is very clear that the transfer of the applicant in 

question is illegal and against the provisions of the 

Transfer Act. Hence, the application is allowed. The 
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transfer order of the applicant dated 30.5.2009 is set aside. 

No order as to costs. 

(S.R. Sathe) 
Member-J 
23.06.09 

Mumbai 
Date : 23.06.09 
Dictation taken by : 
S.K. Wamanse. 
C:\Sanja‘ Wamanse \Judgments \200()\June, 09 \O.A.6q4.09.W.6.09.doc 
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MUMBAI BENCH 

ORIGINAL APPLICATION NO.376 OF 2007 

WITH 

ORIGINAL APPLICATION NO.377 OF 2007 
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ORIGINAL APPLICATION NO.376 OF 2007 

DISTRICT : NASHIK 

Shri Murlidhar Changdeo Path, 

Agriculture Supervisor, 

Office of Taluka Agriculture Officer, 

Sinnar, District Nashik and 

Residing at 3, Swapna Vaibhav Apartment, 

Adwait Colony, Canada Corner, Nashik 422005)..Applicant 

Versus 

I. Government of Maharashtra, 

Through Secretary, 

Agriculture Department, Mantralaya, 

Mumbai 400 032 
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2. Commissioner of Agriculture, 

Maharashtra State, Pune-1 

3. Divisional Joint Director of Agriculture, 

Nashik Division, Nashik 

4. Shri Gopinath Dashrath Kakad, 	 ) 

Agriculture Supervisor, 	 ) 

Office of T.A.O., Triambakeshwar, 	) 

Saja Harsul — 1/3 	 )..Respondents 

WITH  

ORIGINAL APPLICATION NO.377 OF 2007 

DISTRICT : NASHIK 

Shri Ravindranath Kashinath Patil, 	 ) 

Agriculture Supervisor, 	 ) 

Office of Taluka Agriculture Officer, 	) 

Sinnar, Saja-Nandurshingote 1, and 	 ) 

Residing at 2, Adarsh Housing Society, 	) 

Behind Mahila Bank, Indira Nagar, Nashik 	) 

District Nashik 	 )..Applicant 
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Versus 

1. Government of Maharashtra, 

Through Secretary, 

Agriculture Department, Mantralaya, 

Mumbai 400 032 

2. Commissioner of Agriculture, 

Maharashtra State, Pune-1 

3. Divisional Joint Director of Agriculture, 

Nashik Division, Nashik 

4. Shri Prakash Bhaurao Nawale, 

Agriculture Supervisor, 

Office of T.A.O., Kalwan, 

Saja Kanashi — 2 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

)..Respondents 

Correction 
carried out as 
per order dt. 
19.10.2007 on 
Note of C.P.O. 
dt.17.10.2007. 

1`) 
Regisi trar) 

Common appearances in both the matters: 

Shri M.D. Lonkar — Advocate for the Applicants 
shri D.B. Khaire - Chief Presenting Officer with 

LShri M.B. Kadam — Presenting Officer for the Respondent Nos.1 to 3 

Shri M.R. Patil — Advocate for Respondent No.4 
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CORAM : 	Shri Justice A.B. Naik, Chairman 

Shri R.B. Budhiraja, Vice-Chairman 

DATE 	4th  October 2007 

PER 	 Shri Justice A.B. Naik, Chairman 

JUDGMENT 

1. Heard Shri M.D. Lonkar, learned Advocate for the 

Applicants, Shri M.B. Kadam, learned Presenting Officer for the 

Respondent Nos.1 to 3 and Shri M.R. Patil, learned Advocate for 

Respondent No.4 in both the original applications. 

2. Both these original applications are filed by the Agriculture 

Supervisors working in the office of Taluka Agriculture Officer, Sinnar 

(Saja-Nandurshingote-1) challenging the order of transfer dated 

31.5.2007 issued by Divisional Joint Director of Agriculture, Nashik 

Division, Nashik. The Applicants are transferred by the impugned order 

from their existing post to Taluka Agriculture Officer, Triambakeshwar, 

Saja Harsul — 1/3 and Taluka Agriculture Officer, Peth, (Saja Peth-1) 

and in their place respondent no.4 in both applications are posted. The 

main grievance of the applicants is that they are not due for transfer and 

only to accommodate respondent no.4 (in both O.As.) in their places, the 

impugned orders are issued. 
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3. The applicant in O.A. No.376 of 2007 was posted as 

Agriculture Supervisor at Akkalkuwa, District Nandurbar. From 

Akkalkuwa he was transferred to the office of Taluka Agriculture 

Officer, Taluka Sinnar, District Nashik on 23.6.2004. The applicant was 

performing his duties as Taluka Agriculture Officer until he was 

transferred vide order dated 31.5.2007. By the impugned order, the 

applicant was transferred and in his place, respondent no.4 came to be 

posted. On receipt of the order passed by the authorities the applicant 

has approached this Tribunal by filing the present O.A. This O.A. was 

lodged in this Tribunal on 25.6.2007 and it was circulated for urgent 

motion hearing and was adjourned from time to time at the request of the 

respondents for filing reply and contesting the application. 

4. The O.A. No.376 of 2007 was heard on 16.7.2007 and this 

Tribunal passed a detailed order directing the Principal Secretary, or 

Secretary Agriculture Department, Mantralaya, Mumbai to file 

comprehensive affidavit. In response to the notice issued by this 

Tribunal Shri Nanasaheb Balkrishna Patil, Principal Secretary, has filed 

his affidavit dated 2.8.2007 and to oppose the applicant's claim on merit 

the respondent nos.2 and 3 have filed their reply. Shri M.R. Patil, 

learned advocate appearing for respondent no.4, though not filed specific 

reply, but supported the order. 

5. The applicant in O.A. No.377 of 2007 was posted as 

Agriculture Officer Class III in the office of Taluka Agriculture Officer, 
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Sinnar, District Nashik by order dated June 2003. Prior to the order of 

June 2003 he was posted at Peint, District Nashik and in that office he 

worked from 2000 to June 2003 and from June 2003 because of transfer, 

he worked in the office of Taluka Agriculture Officer, Sinnar. By the 

impugned order dated 31.5.2007 he came to be transferred from Sinnar 

to Peth and that order is subject matter of challenge in the O.A. 

6. 	O.A. Nos.376 and 277 of 2007 are filed by two different 

applicants challenging the common order dated 31.5.2007. Thus, this 

Tribunal thought it fit to club these O.As. and accordingly these O.As. 

were heard together. It will not be out of place to make reference to one 

aspect of the matter as to how these O.As. came to be listed for hearing 

before the Division Bench. Initially, O.A. No.446 of 2007 in which the 

order of transfer was challenged, was heard at the motion hearing and 

having regard to the points involved regarding the interpretation of 

several provisions of the Maharashtra Government Servants Regulation 

of Transfers and Prevention of Delay in Discharge of Official Duties 

Act, 2005 (hereinafter referred to as the Act), was directed to be heard 

by the Division Bench, by one of us (A.B. Naik, J. Chairman) in 

exercise of the power conferred on him by Section 5 r/w Section 25 of 

the Administrative Tribunals Act, 1985 on 30.7.2007 directing that O.A. 

No.446 of 2007 be placed before the Division Bench for hearing. By 

same order it was directed to the Secretary, G.A.D. Government of 

Maharashtra to file an affidavit in the matter as service of all 

Government servants primarily comes under the purview of General 
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Administration Department. Accordingly, Shri Satish Tripathy, 

Additional Chief Secretary (Services), General Administration 

Department, Mantralaya, Mumbai has filed affidavit on 21st  August 2007 

to which we will refer at appropriate place. 

7. But, the applicant in O.A. No.446 of 2007 withdrew the 

O.A. with permission of this Tribunal. As that O.A. stood withdrawn, a 

joint request was made by S/Shri M.D. Lonkar, D.B. Khaire and M.R. 

Patil that these O.As. be heard by the Division Bench as the O.A. 

No.446 of 2007 was already referred to the Division Bench by the order 

of the Tribunal. Thus, having accepted the request the two O.As. came 

to be listed for hearing and accordingly they are heard together. 

8. We will now note down the submission of the counsel. The 

learned counsels, appearing in the matter, as well as the other learned 

counsels, who were requested by us to address, on the point at issue, 

made following submissions: 

9. First, we will note the submission, qua, interpretation of the 

provisions of the Act. 

10. It is contention of all the counsels that, the Act is in the 

nature of a regulating enactment, empowering the competent authority to 

issue or affect the transfer of the government servants in terms of the 

statute (Act). Thus, in effect, it is a procedural law, and the provisions 
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cannot be termed as mandatory. To support this contention Shri Patil 

placed reliance on a judgment of Apex Court in case of SMT. RANI 

KUSUM VS. SMT. KANCHAN DEVI & ORS. AIR 2005 SC 3304.  

11. They submitted that though at many places in Section 3, 4, 5 

and 6 word "shall" is used, which prima facie denotes that the provisions 

are mandatory or imperative, but the word "shall" by itself does not 

make the provisions mandatory, as no consequences are stated or 

indicate its non-observance. Thus, they submitted having regard to the 

subject matter of the statute, all the provisions are only directive, or at 

the most are statutory guidelines, for the administration or for that matter 

competent authority in the matter dealing with transfer of a government 

servant, according to needs of administration, coupled with 

administrative as well as public interest. Thus each and every section of 

the Act has to be interpreted keeping in view, the subject matter of 

statute which deals with transfer of a government servant, appointed to a 

transferable post and having no vested right, to claim that he/she be 

retained at a particular place, as long as he likes. 

12. It is submitted that in absence of specific provisions 

contained in the Act, the practice or procedure that was in vogue prior to 

enactment is to be followed or adopted. This submission of the counsels 

is in respect of the point, posed by us whether, there is any provision 

contained in the Act, enabling the Competent Authority to entertain a 
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request of a government servant, for his/her transfer to a particular post, 

or place. 

13. 	Shri M.R. Patil, learned Advocate who led the submission 

stated that prior to the present enactment, the subject matter of transfer 

was not subject matter of any Act, passed by the Legislature. The 

transfer used to be effected, in terms of the two resolutions i.e. executive 

instructions mentioned in the statement of objects and reasons. Shri Patil 

contends that under those resolutions several guidelines or modalities 

were provided, to enable the administration to order transfer. However, 

he said that in the present Act, all those contingencies or guidelines 

stated in the resolution do not in fact find place, but that does not mean, 

that the administration while effecting transfers, has to ignore the facts 

and situation and get themselves tied by the law and say that, as the Act 

does not provide for transfer on genuine request of the government 

servant, same cannot be entertained. He, therefore, contends that all the 

aspect which were present in the resolution are in fact not referred 

specifically in the Act, then those aspects, which were in existence, in 

the two G.Rs. can be taken help of by the authorities, empowered to 

effect transfers. Shri Patil to buttress his submission, relied on Section 

16 of the Act dealing with repeal and saving, and said that the provisions 

of the two resolutions still hold good, to the extent, not covered by the 

Act. In other words, he submitted that the two resolutions were not 

repealed in toto, and what is not covered by the provisions of the Act, 

has to be accepted, or considered as saved. The counsel submitted that 
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the Legislature by enacting particular enactment, decides a policy, and 

that policy is to be implemented, by the executives, who are on the spot, 

and they know the administrative needs. Thus, if the executive while 

executing the policy takes help of the previous enactment i.e. the 

resolutions, no fault can be found in it. It is asserted that unless, 

particular provisions of previous Act, rules, resolutions, circulars etc. are 

specifically repealed or declared ultra vires, they remain in the field and 

can be used to bridge the gap or vacuum, that was left by the Legislation. 

He submitted that the legislation may not cover entire field, whatever is 

left out, by the statute, i.e. present enactment, the executive still can 

exercise power conferred on it by the two resolutions to affect the 

transfer of a government servant, on request. In other words, he said that 

those provisions contained in the resolutions are not in consistent with 

the present enactment. As such in given circumstances the Competent 

Authority can entertain a request made by a government servant, for his 

or her transfer. 

14. 	Shri Patil, Learned Counsel then contended that looking at 

the various provisions contained in Part II of the Act, there is still scope 

for the Competent Authority, to entertain a genuine request made by a 

government servant, for a transfer from one place to another or to 

transfer to a particular place or post, provided, such request must be 

supported by some valid, real reason and then it will be within the 

discretion of the Competent Authority, to consider it and then, by 

exercising the discretionary power, having regard to the provisions 
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contained in Section 4(4) of the Act. Thus, he submitted that receiving a 

request from the government servant, about the transfer is not totally 

barred or ousted. 

15. Shri Patil, taking clue from the statement made in the 

affidavits filed by Additional Chief Secretary, General Administration 

Department and Principal Secretary contended that though there is no 

specific provision in the Act, permitting the competent authorities to 

entertain request for transfer, still having regard to circumstance, as 

referred to in affidavit of the Secretary, it is permissible to consider the 

request. He contended that the Additional Chief Secretary in his 

affidavit has stated that such provision and request transfer are to be 

included under the rules that are, being made under Section 14 of the 

Act. Thus, he submitted that till the rules so framed the residuary of the 

two resolutions can be taken help of 

16. Shri Khaire, Ld. CPO joined the issue by adopting the 

submission of Shri Patil, regarding the survival of some part of the two 

resolutions. He contends that as there was no legislation occupying the 

field, the question of transfer of a government servant, relates to the 

service in connection with the affairs of the State. As such the State 

Government has the competence to regulate the services of the servant, 

either by i) enactment of an Act, by State Legislature ii) making rules 

by the Governor of the State in view of the proviso to Article 309, of the 

Constitution or in absence of both iii) issue executive guidelines, 
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resolution, by invoking power conferred on the State Executive by 

Article 162 	of the Constitution of India, as those resolutions 

undisputedly were issued in exercise of power conferred by Article 162. 

As such, in absence of specific repeal of resolutions in toto by the Act, 

the provisions, which are not inconsistent, with the Act, can be followed. 

He contends that, while interpreting the provisions of the Act, the Court, 

or Tribunal in this connection the practice that was followed i.e. to invite 

and consider application from the government servant, by the head of 

office or Competent Authority cannot be called to be illegal or 

unauthorized act. Shri Khaire, thus submitted that an application from 

the government servant regarding his or her transfer, can be entertained, 

which is not derogatory to the provisions of the Act. Shri Khaire, 

submitted that the practice followed in past also is a relevant 

consideration for interpreting the provisions of the Act. In support of his 

submission, Shri Khaire invited our attention to a judgment of the Apex 

Court, in case of SHAILENDRA DANIA & OTHERS VS. S.P.  

DUBEY AND OTHERS (2007) 2 SCC (L&S) 202.  

17. 	Shri Khaire, Ld. CPO submitted that, no doubt Section 4(2) 

demands preparation of list every year, of the government servants, due 

for transfer by the Competent Authority in the month of January, but 

having regard to the definition of Competent Authority under Section 

2(b) it cannot be insisted that 'the Competent Authority', which consists 

of i) appointing authority and includes transferring authority, which is 

the Hon'ble Minister of the Department and the Secretary of the 
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department, should itself prepare the list, but such list can be prepared by 

the concerned department which had in possession, required data, and if 

such list is prepared by those officers it can be utilized for effecting 

transfer. However, the Ld. C.P.O. is not in a position to demonstrate or 

explain the logic behind the requirement of finalization of such list by 

Hon'ble Minister in charge of the department, in consultation with the 

Secretary to the department. The Ld. C.P.O. tried to explain to us the 

true meaning and impact of the term "shall be finalized by concerned 

Minister in consultation with concerned Secretary of the department", 

but he has no answer. The two affidavits filed by the Secretaries, also do 

not throw much light on this aspect. 

18. 	It is submitted by Shri Khaire, Ld. CPO in respect of 

delegation of power of the Competent Authority, as envisaged by 2nd  

proviso to Section 6 of the Act. He submitted that 2nd  proviso permits 

the Competent Transferring Authority to delegate its power to its 

subordinate; once such power or authority is delegated by the Competent 

Transferring Authority, then the delegatee, will exercise all such powers 

or authority, under the Act. He submitted that then there cannot be any 

restriction of power to the delegatee. He submitted that no doubt the 

proviso has used sentence "under this section", however, that power, 

cannot be restricted to operation of Section 6 only, as the Competent 

Authority, under the Act has some other powers, to be exercised. He 

submitted that this aspect is to be construed, with reference to the word 

"powers" meaning thereby that the delegation of all powers of the 



14 	O.A. Nos.376 & 377 of 2007 

competent authority. Therefore, he submitted that the powers of 

delegatee cannot be restricted to the powers under Section 6 only. 

19. To substantiate above submission, Shri Khaire brought to 

our notice, the powers of Competent Authority in other parts of the Act 

i) Section 4(2), (3) (5) and contended that if the list as required is 

prepared by the delegatee, it has to be held valid, and deemed to have 

been prepared by Competent Authority. 

20. Shri Lonkar, Ld. Adv. joined the issue having adopted the 

submission of Shri Khaire. He added that it may be accidental slip or 

omission, by the Legislature in referring as "under this Section". He 

contends that if this sentence reads as "under this Act" coupled with the 

following word 'powers', will mean that all powers conferred on the 

competent authority from Section 4 to 6 of the Act. He contended if all 

provisions are read harmoniously, then only the object that is to be 

achieved by the statute, will be achieved. Thus, the delegatee of 

competent authority can perform all the powers of competent authority. 

21. Apart from his above submission, S/Shri Lonkar and 

Bandiwadekar, Ld. Advocates, contended that the word 'tenure' used as 

Section 3, 4 and 5, assumes importance in interpreting the provisions. 

They submitted that by referring to words 'tenure of posting' and then 

specifying it by definite number of 'years' from it, the intention of the 

law makers is apparent, that a government servant, tenure of post is 
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secured, to minimum period of 3 years, though word 'normal' is used in 

Section 3 that to be considered in real sense i.e. normally no transfer be 

effected, unless a government servant completes his/her minimum tenure 

of 3 years. 

22. To buttress above submission they further submitted that 

Section 4(1) used, term `no' and then 'shall', which goes without saying 

that provisions of Section 3 r/w 4(1), are mandatory. They submitted 

that no doubt, consequences are not specifically referred or indicated in 

the Act itself but by using the particular words in Section 4(1) leaves no 

doubt that, a government servant is not to be transferred from a post until 

he completes the tenure. 

23. It is further contended that Section 3(1) of the Act refers to 

normal tenure of posting at a post or place for 3 years, Section 3 (1) 

refers to all the groups of government servants, but 2nd  proviso of 

Section 3(1) makes abundantly clear that group 'C' government servant 

cannot be transferred from a post held by him, till he completes too full 

tenures. In other words, they stated that so far as a group 'C' government 

servant is concerned, his/her tenure is fixed for 6 years in a post. 

24. As far as group 'D' government servant is concerned they 

submitted that such government servant, is not normally subjected to a 

fixed tenure, but cannot be transferred out of Station, except on request, 

or on some complaints of serious nature. They therefore contend that 
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group 'C' and `D' government servants tenure of posting is fixed with 

simple purpose i.e. probably looking at their service condition, pay etc. 

Thus, they submitted that unless the tenure of posting of such 

government servant is completed, they cannot be transferred, as the Act 

has conferred such limited right in a government servant. The counsels 

relied on two judgments of the Apex Court to bring home the point i.e. 

Dr. P.L. AGARWAL VERSUS UNION OF INDIA & OTHERS 

(1992) 3 SCC 526  and KUMAR SHRILEKHA VIDYARTHI 

VERSUS STATE OF U.P. (1991) 1 SCC 212.  

25. 	Shri Chandratre, Ld. Adv. contended that having regard to 

the definition of 'Competent Authority', given under the Act means i) 

appointing authority, and includes transferring authority as referred to in 

Section 6 of the Act, It also specifies Competent Transferring Authority, 

for all groups. For group 'A' and All India Services government 

servants the Competent Authority being the Chief Minister, for those 

who are in the pay scale of Rs.10,650-15,850 and above, other than 

those, group 'A' government servants who having pay scale less than 

Rs.10,650-15,850/-, the Competent Authority being Minister in Charge 

in consultation with Secretary of the concerned department and Non-

gazetted group '13' and group, it is the Head of Department and for 

group `D' employees, it is Regional Head of the Department. Thus, he 

submitted that even appointing authority can order transfer of the 

government servant under his control (in what way this submission is 

pressed in service, is not understood). Be it as may, if in a given case, 
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the appointing authority, being a competent transferring authority, can 

effect the transfers, but the same must be within the four corners of the 

Act. 

SUBMISSION REGARDING CHALLENGE TO THE IMPUGNED 

TRANSFER ORDERS  

26. Shri M.D. Lonkar, Learned Advocate for both the applicants 

submitted that the impugned orders of transfer are issued in total 

disregard to the statutory provisions, and orders of transfer are issued 

transferring the applicants even though they were not due for transfer, as 

both of them had not completed their tenure of posting. He submitted 

that the respondent authorities issued the orders of transfer not in any of 

the administrative exigencies or need of the administration, but those are 

affected only to honour or dictate of the Hon'ble Minister who has 

recommended their transfer. It is submitted that, in fact, no application 

is submitted by the private respondents making out the case for their 

transfer. It is submitted that the so-called applications, which were 

placed on record of this Original Application along with reply by the 

Respondents, if considered, in right perspective, it is apparent that the 

cause made by the private respondents to seek transfer is not a special 

cause or any exceptional case. 

27. Shri Lonkar then submitted that the Respondent No.2 who 

has filed affidavit, which is verified by the Administrative Officer, has 
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annexed the copies of the Medical Certificate purported to be submitted 

by the private respondents to seek their transfer. He contended if the 

date of issue of the medical certificate is considered then it is apparent 

that those certificates were secured subsequently to justify the action and 

produced before this Tribunal along with the reply. 

28. It is contended that the orders are affected arbitrarily without 

adhering the statutory mandate. It is submitted that even for the sake of 

argument if it is presumed that the private respondents did make a 

request for their transfer, the Competent Authority is required to 

consider their applications, in tune with the exceptions carved out by the 

2nd  proviso to sub-section 4 of Section 4 or by sub-section 5 of Section 4 

of the Act. It is submitted that no reasons whatsoever are recorded by 

the authorities nor is there any approval from the next higher authority. 

Thus, the transfers are ordered in total disregard to the provisions of the 

Act. 	The learned counsel contended that the transfer orders under 

challenge are issued not on any administrative ground but are issued on 

extraneous consideration with a view to favour and accommodate 

private respondents at the place of their choice. 

29. Shri Lonkar then submitted that the Joint Director, 

Agriculture, Nasik, in his communication dated 30.5.2007 has opined 

that the applicants are not due for transfer, and if the request of the 

private respondents is to be considered then their request is to be 

considered as special case as envisaged by Sub-section 5 of Section 4, 
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and then to issue order, but the Counsels submitted that transfers are 

effected not under sub-section 5 of Section 4 of the Act but at the behest 

of the Hon'ble Minister as it is stated in the file as, "a:NI a=tTli1 RTE5RT4". 

According to Shri Lonkar, such ground/reason is not requirement of the 

statute. Thus, respondents cannot take shelter of usual terminology of 

"administrative reasons" and support the transfer orders, which are void 

and illegal. 

30. In reply to the submissions of Shri Lonkar, Shri M.R. Patil, 

Learned Counsel appearing for the Private Respondents submitted 

before us that on receipt of the applications submitted by the private 

respondents, the Competent Authority having considered the fact that the 

request made by the private respondents regarding their transfers being 

genuine and real, exercised its discretion and effected the transfer. The 

said transfer cannot be called as bad in law. Shri Patil contended that the 

reasons as required to be stated which the statute commands but the fact 

as disclosed, that the authority having regard to the facts, situation and 

having satisfied that request of the private respondents being just, thus 

the orders being that of transfer may not be interfered by this Tribunal as 

the transfers are effected for the administrative reasons, which is referred 

to in the order itself. 

31. Shri Patil finally concluded that this Tribunal in its 

jurisdiction of judicial review cannot re-appreciate the whole material, 

placed before the Tribunal as a Court of Appeal. This Tribunal will 
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concern itself with the decision making process only. 	Thus, he 

submitted, that if the Competent Authority having taken a reasonable 

view of the fact and situation ordered the transfer and that too for 

administrative reasons, the applications deserve to be dismissed, by 

confirming the order of transfer. Shri Patil however stated that he 

cannot give any explanation whether the medical certificates were 

submitted along with applications, and if so why they are not available 

in the file. Be it as may. This has to be considered later on. 

32. Shri Kadam, Learned Presenting Officer supported the 

orders by contending that on receipt of the application from the Private 

Respondents about their transfer, the Joint Director was of the view that 

as they were not due for transfer, their applications were referred or 

forwarded to the Commissioner and then to the State Government. 

Thereafter, in view of the letters dated 16.5.2007 and 23.5.2007 from 

S.D.O., transfers are ordered and the reasons for such transfer are also 

recorded in the file. Thus, he submitted that the transfer orders are 

issued by the Competent Authority, in accordance with the provisions of 

the Act. 

We will now consider the submissions:- 

33. No doubt the controversy in the present application relates to 

a transfer of a Government servant and is to be solved on the basis of the 

pleading, the files and on the back drop of statutory provisions. 
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34. The point at issue being somewhat important accordingly, 

we requested the learned members of the bar to address us on the point 

of interpretation of the provisions of the Act besides their contention on 

merit to challenge and support to individual transfer subjected in this 

application. We must appreciate the gesture shown by the learned 

members of the bar, who readily accepted our request and made 

submission (supra) with their learning and professional experience 

addressed us on all the points about niceties of the law, principles of 

interpretation, role of executives etc., which helped us to a great extent 

to solve the controversy raised. We are really grateful to the learned 

members of the bar. 

Retrospective:- 

35. Prior to the passing of the Act i.e. Maharashtra Government 

Servants Regulation of Transfers and Prevention of Delay in Discharge 

of Official Duties Act, 2005 (hereinafter referred to as the Act), the 

subject was primarily occupied by guidelines and the circulars issued by 

the executives from time to time under their power conferred by Article 

162 of the Constitution of India. 

36. There was a feeling in the majority of the Government 

servants that power to transfer a Government servant was being misused 

and that power was being utilized, in an indiscriminate manner without 
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adhering to settled norms and for extraneous consideration. At times, 

there were allegations of corruption, favouritism, political interference 

etc. The transfer orders were affected keeping a particular government 

servant at a particular post or place for indefinite period. With this 

feeling and the situation prevailing and to overcome such situation, the 

Governor of Maharashtra thought it fit to take immediate steps and 

accordingly the Government of Maharashtra intervened and promulgated 

an Ordinance by invoking the power conferred on him by Article 213 of 

the Constitution of India by promulgating an Ordinance on 25th  August 

2003, called as Maharashtra Government Servants Regulation of 

Transfers and Prevention of Delay in Discharge of Official Duties 

Ordinance, 2003. From this time, the subject of transfer of a 

Government came under this legislation. 

37. 	While promulgating this Ordinance the purpose was spelt 

out by statement of objects and reasons, which reads thus: 

"The Government had issued guidelines for general transfers of 

Government Employees from time to time. All such 

comprehensive guidelines have recently been issued in a 

consolidated form under Government Circular, General 

Administration Department, No.SRV-1097/C.R.20/97/XII, dated 

the 27th  November 1997, and by Government Circular, dated the 

7th  February 1998. However, it has come to the notice of 

Government that these directions are not being followed 
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scrupulously at various levels in the administration and is not 

having the desired effect. 

2. Under the circumstances to ensure strict compliance with 

Government transfer policy, Government considers it expedient to 

make a suitable law for regulating transfers of all government 

servants. 

3. Government is also deeply concerned about the delays and 

dereliction in the discharge of duties by government servants. To 

effectively curb this undesirable tendency, Government considers 

it expedient to lay down the time schedule for disposal of 

Government work and to provide for taking disciplinary action 

against the defaulting government servants for any dereliction of 

duties. 

4. As both Houses of State Legislature are not in session and 

the Governor of Maharashtra is satisfied that circumstances exist 

which render it necessary for him to take immediate action to 

promulgate this Ordinance, for the aforesaid purposes, this 

Ordinance is promulgated." 

38. 	On promulgating the Ordinance in view of provisions of sub 

Article 2 of Article 213 of the Constitution of India, a bill (L.C. Bill 

No.XV of 2003) came to be tabled and introduced before the house of 
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legislature on 6th  December 2003 appending statement of objects and 

reasons. The object and reasons read thus: 

"The Government had issued guidelines for general transfers of 

Government Employees from time to time. All such 

comprehensive guidelines were recently issued in a consolidated 

form under Government Circular, General Administration 

Department, No.SRV-1097/C.R.20/97/XII, dated the 27th  

November 1997, and by Government Circular, dated the 7th  

February 1998. However, it was noticed by the Government that 

these directions were not being followed scrupulously at various 

levels in the administration and were not having the desired effect. 

2. Under the circumstances, to ensure strict compliance with 

the Government transfer policy, Government considered it 

expedient to make a suitable law for regulating transfers of all 

Government servants. 

3. Government was also deeply concerned about the delays and 

dereliction in the discharge of official duties by Government 

servants. 	To effectively curb this undesirable tendency, 

Government considered it expedient to lay down the time schedule 

for disposal of Government work and to provide for taking 

disciplinary action against the defaulting Government servants for 

any dereliction of official duties. 
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4. As both Houses of State Legislature were not in session and 

the Governor of Maharashtra was satisfied that circumstances 

existed which rendered it necessary for him to take immediate 

action for the aforesaid purposes, the Maharashtra Government 

Servants Regulation of Transfers and Prevention of Delay in 

Discharge of Official Duties Ordinance, 2003 (Mah. Ord. IX of 

2003), was promulgated by the Governor of Maharashtra, on the 

25th  August 2003. 

5. The Bill is intended to replace the said Ordinance by an Act 

of the State Legislature with certain amendments." 

39. 	On introduction of the bill before House of State legislature, 

it was referred to the Joint Committee of the State Assembly. On 

referring the bill to Committee, the Bill could not be converted into an 

Act passed by the Assembly. In such a situation, it was considered 

expedient to continue with the Maharashtra Ordinance No.1 of 2004 

promulgated by the Governor of Maharashtra on 16th  January 2004. 

Upon reassembly of the State Legislature, the bill was pending for 

consideration with the Joint Committee. Hence, as provided by Article 

213(2)(a) of the Constitution of India, Ordinance No.1 of 2004 shall 

cease to operate at the expiration of six weeks from the reassembly of 

the State Legislature, the Governor of Maharashtra having considered 

the situation was pleased to promulgate the orders under powers 
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conferred by Article 213(1) of the Constitution of India. Accordingly, it 

was published as the Maharashtra Government Servants Regulation of 

Transfers and Prevention of Delay in Discharge of Official Duties 

Ordinance, 2004. The committee after due deliberation submitted its 

report on 15th  December 2005 by suggesting some modification and 

amendments in the bill. The remarks of the committee pertaining to the 

amendments made in various clauses (only the relevant ones for our 

purpose are taken): 

"In clause 2(a) of the original Bill, the definition of the word 

"transfer" has been explained. The Committee has made an 

amendment in the said definition with an object to make it very 

clear that the transfer of employee caused from one post to another 

post in the same department or transfers, which are possible in any 

other manner. 

Clause (3).- Clause (3) provides the tenure of appointment of 

Government employees. Under this sub-clause (1) of this clause a 

proviso which prescribes as to where the employees shall be 

transferred after their tenure is over. This clause states that an 

employee shall be transferred from one post to another after their 

tenure is over. The Committee felt that it is necessary to make a 

clear provision in place of the word "at place" so that it becomes 

more clear. From that point of view, in first proviso to clause 3(1) 

for the words "at that place to another place" the word "at that 
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office or department to another office or department" has been 

substituted. 

Clause (4).- In Clause (4) it is provided in context of tenure of 

transfer to be made after completion of prescribed tenure of 

appointment of employees. In accordance with sub-clause (5) 

therein, it is provided for the transfer of any Government servant 

before completion of his prescribed tenure of post with the prior 

permission of the Government or the Chief Minister, as the case 

may be, in special cases. While considering in this context, the 

Committee has noticed that, action is taken as per the said 

provisions in the relevant transfer policy of the Government. That 

means prior permission is required to be taken from the 

Government or Chief Minister, as the case may be, for every 

transfer coming under the special cases. Accordingly, employees 

on lower-level (employees at Village/Taluka/District level, 

similarly group "C" and "D") are also required to take prior 

permission of the Government or Chief Minister for transfer in 

special cases. In such cases, time is consumed unnecessarily. 

Similarly, due to such type of transfers the extent of work is also 

increased on higher level. Hence, it has come to the notice of the 

Committee that people throng to the Mantralaya only for the 

purpose of transfers. The Committee feels that it is necessary to 

decentralize the power from higher level to curb these instances. 

Consequently the Committee is of the opinion that, the transfer to 
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be made in specific cases should be made with the prior approval 

of the next competent authority that makes the transfer. 

Accordingly an amendment has been made in clause 4(5)." 

40. In due course, the Bill No.XV of 2003 was converted into an 

enactment. Accordingly, the State Legislature enacted the Act i.e. 

Maharashtra Act No.XXI of 2006 and the same is published after having 

received assent of the Governor of Maharashtra and it was first 

published in Maharashtra Government Gazette on 12th  May 2006. 

However, Act No.XXI of 2006 did not come into immediate effect in 

view of the mandate of Section 1 sub section 2. The State Government 

by publishing a notification in the official gazette appointed the date of 

commencement 1st  July 2006. Thus, the Act became operative and 

effective from 1st 
 July 2006. Thereafter, the transfer of Government 

servants has to be effected in terms of the provisions of the Act, to which 

we will refer. 

Principles of interpretation of statute:  

41. Before referring to the various provisions of the Act, we will 

recapitulate broad principles of interpretation of statute enumerated in 

several pronouncements of the Apex Court. We will not burden our 

order by referring all those pronouncements, but we will refer to one of 

the judgments on the subject. In this context we will refer to Constitution 

Bench judgment of Apex Court in PUNJAB LAND DEVELOPMENT  



29 	O.A. Nos.376 & 377 of 2007 

AND RECLAMATION CORPORATION LIMITED VS.  

PRESIDING OFFICER, LABOUR COURT, CHANDIGARH &  

ORS. (1990) 3 SCC 682,  wherein it is observed: 

"62. This is literal interpretation as distinguished from contextual 

interpretation said Tindal, C.J. in Sussex Peerage case. 

"The only rule of construction of Acts of Parliament is that 

they should be construed according to the intent of the 

Parliament which passed the Act. If the words of the statute 

are in themselves precise and unambiguous, then no more 

can be necessary than to expound those words in their 

natural and ordinary sense. The words themselves alone do, 

in such case, best declare the intention of the law giver." 

In B.N. Mutto v. T.K. Nandi it was similarly said: (SCC 

p.368, para 14) 

"The court has to determine the intention as expressed by the 

words used. If the words of a statute are themselves precise 

and unambiguous then no more can be necessary than to 

expound those words in their ordinary and natural sense. 

The words themselves alone do in such a case best declare 

the intention of the lawgiver." 
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As was stated in Thompson v. Goold & Co. "it is a wrong thing to 

read into an Act of Parliament words which are not there, and in 

the absence of clear necessity it is a wrong thing to do so". "The 

cardinal rule of construction of statute is to read statutes literally, 

that is, by giving to the words their ordinary, natural and 

grammatical meaning". (Jugalkishore Saraf v. Raw Cotton Co. 

Ltd.) 

63. To interpret an Act of Parliament is to give its intention. 

Lord Simon in Ealing L.B.C. v. Race Relations Board said: (AC 

pp.360-61) 

"The court sometimes asks itself what the draftsman must 

have intended. This is reasonable enough: the draftsman 

knows what is the intention of the legislative initiator 

(nowadays almost always an organ of the executive); he 

knows that canons of construction the courts will apply; and 

he will express himself in such a way as accordingly to give 

effect to the legislative intention. Parliament, of course, in 

enacting legislation assumes responsibility for the language 

of the draftsman. But the reality is that only a minority of 

legislators will attend the debates on the legislation. Failing 

special interest in the subject matter of the legislation, what 

will demand their attention will be something on the face of 

proposed legislation which alerts them to a questionable 
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matter. Accordingly, such canons of construction as that 

words in a non-technical statute will primarily be interpreted 

according to their ordinary meaning....." 

64. According to Lord Simon looking into the legislative history 

or the preparatory works may sometimes be useful but may often 

lead to abuse and waste, as "an individual legislator may indicate 

his assent on an assumption that the legislation means so-and-so 

and the courts may have no way of knowing how far his 

assumption is shared by his colleagues, even those present". In the 

absence of such material it is said, the courts have five principal 

avenues of approach to the ascertainment of the legislative 

intention: (1) examination of the social background, as specifically 

proved if not within common knowledge, in order to identify the 

social or juristic defect which is likely subject of remedy; (2) a 

conspectus of the entire relevant body of the law for the same 

purpose; (3) particular regard to the long title of the statute to be 

interpreted (and where available, the preamble), in which the 

general legislative objectives will be stated; (4) scrutiny of the 

actual words to be interpreted, in the light of the established 

canons of interpretation; and (5) examination of the other 

provisions of the statute in question (or of other statutes in pari 

material) for the illumination which they throw on the particular 

words which are the subject of interpretation. 
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65. The Heydon's Rule requires that the court will look at the 

Act to see what was its purpose and what mischief in the earlier 

law it was designed to prevent. Four things are to be considered: 

(i) What was the law before the making of the Act? (ii) What was 

the mischief and defect for which the earlier law did not provide? 

(iii) What remedy the Parliament had resolved to cure? (iv) What 

is the true reason for the remedy? The court shall make such 

construction as shall suppress the mischief and advance the 

remedy. 

66. Where the statute has been passed to remedy a weakness in 

the law, it is to be interpreted in such a way as well to bring about 

that remedy. 

67. The literal rules of construction require the wording of the 

Act to be construed according to its literal and grammatical 

meaning whatever the result may be. Unless otherwise provided, 

the same word must normally be construed throughout the Act in 

the same sense, and in the case of old statues regard must be had to 

its contemporary meaning if there has been no change with the 

passage of time. However, the Law Commission 21 of England 

has truck a note of caution that "to place undue emphasis on the 

literal meaning of the words or a provision is to assume an 

unattainable perfection in draftsmanship". In Whiteley v. 

Chappell, a statute concerned with electoral malpractices made it 
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an offence to personate 'any person entitled to vote' at an election. 

The defendant was accused of personating a deceased voter and 

the court, using the literal rule, found that there was no offence as 

the personation was not of person entitled to vote. A dead person 

was not entitled to vote. A deceased person did not exist and had 

no right to vote and as a result the decision arrived at was contrary 

to the intention of Parliament. As it was pointed out in Prince 

Ernest of Hanover v. Attorney General, the Golden Rule in the 

form of modified literal rule, according to which the words of 

statute will as far as possible be construed according to their 

ordinary and plain and natural meaning, unless this leads to an 

absurd result. Where the conclusion reached by applying the 

literal rule is contrary to the intention of Parliament, the Golden 

Rule is helpful. A tested rule is that of noscitur a sociis. The 

meaning of a word can be gathered from its context. Under this 

rule words of doubtful meaning may be better understood from the 

nature of the words and phrases with which they are associated 

[Muir v. Keay]. But this will not apply when the word itself has 

been defined. 

70. However, a judge facing such a problem of interpretation 

cannot simply fold his hands and blame the draftsman. Lord 

Denning in his Discipline of Law says at p. 12: 
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"Whenever a statute comes up for consideration it must be 

remembered that it is not within human powers to foresee 

the manifold sets of facts which may arise, and, even if it 

were, it is not possible to provide for them in terms free from 

all ambiguity. The English language is not an instrument of 

mathematical precision. Our literature would be much the 

poorer if it were. This is where the draftsman of Acts of 

Parliament have often been unfairly criticized. A judge, 

believing himself to be fettered by the supposed rule that he 

must look to the language and nothing else, laments that the 

draftsman have not provided for this or that, or have been 

guilty of some or other ambiguity. It would certainly save 

the judges trouble if Acts of Parliament were drafted with 

divine prescience and perfect clarity. In the absence of it, 

when a defect appears a judge cannot simply fold his hands 

and blame the draftsman. He must set to work on the 

constructive task of finding the intention of Parliament, and 

he must do this not only from the language of the statute, but 

also from a consideration of the social conditions which 

gave rise to it, and of the mischief which it was passed to 

remedy, and then he must supplement the written words so 

as to give 'force and life' to the intention of the 

legislature."." 
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42. 	Determination of legislative interest. 	Ascertainment of 

legislative interest is basic rule of construction. A rule of constitution 

should be preferred, which advances the purpose and object of 

legislation. 

43. Court can neither rewrite to suit its convenience nor record it 

in such a manner as to render some absurd onus ? 

44. Plain meaning cannot be relied upon where it results in 

absurdity, injustice and unconstitutionally. In such a situation, Court 

must construe having regard to the object and purpose which the 

legislature had in view in enacting the provisions and in the context of 

the setting in which it occurs and with a view to suppress the mischief 

sought to be remedied by legislature. 

45. For an application of the mischief rule, firstly it must be 

possible to determine from a consideration of the provisions of the Act 

read as a whole what the mischief was and what was the purpose of the 

Act to remedy, secondly, it must be apparent that the draftsman and 

Parliament had by inadvertence overlooked, and so omitted to deal with, 

an eventuality that required to be dealt with if the purpose of the Act was 

to be achieved; and thirdly, it must be possible to state with certainty 

what were the additional words that would have been inserted by the 

draftsman and approved by Parliament had their attention been drawn to 

the omission before the Bill passed into law. Unless these three 
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conditions are fulfilled any attempt by a court of justice to repair the 

omission in the Act cannot be justified as an exercise of its jurisdiction 

to determine what is the meaning of a written law, which Parliament has 

passed. Such an attempt crosses the boundary between interpretation 

and legislation. It becomes a usurpation of the function, which under the 

Constitution of this country is vested in the legislature to the exclusion 

of the courts. 

46. The only rule for the construction of Acts of Parliament is 

that they should be construed according to the intent of the Parliament 

which passed the Act. If the words of the statute are in themselves 

precise and unambiguous, then no more can be necessary than to 

expound those words in their natural and ordinary sense. The words 

themselves alone do, in such case, best declare the intention of the 

lawgiver. 

47. Keeping in view these principles, we now proceed to the text 

of the Act, which we are required to interpret. 

48. As we have noted from the statement of object and reasons, 

supra, where there is reference to a resolution and a circular as such, we 

will refer to them as it is stated in statement and object that the directions 

contained in those circulars were not being followed scrupulously at 

various levels of the administration and not having desired effect. The 

two circulars were Government Circular, General Administration 
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Department No.SRV-1097/CR 20/97/XII dated 27th  November 1997, 

and Government Circular dated 17th  February 1998. We will note down 

those circulars for ready reference: 
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cbtditcHE,4 3.19-1441 tail -a3-Tit, :11 	 3iW:1 

(Final Stage) zurttEr4a u 1tlet 3T 

3i2IT c1Z- 1-ata 	Z.Wai 	3-19-1W-4tUIT Lac 0-L1T R IT 319-1T-T1t41 
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u2t1 	 120)14 %Wuit 12cbtzt 1:EMZ 	1:Sft.11 

51R?T ct)tct 8T3-Eria 435 	(-3mstNa- 	 zTT-at. di V>t ct) 1:Frfitl 

ti WATR:ITZI LIcbt f8c-bliii 90 1:SIN4T1 	coicb 8 T:R:tia 43:3-  .te.). 90 al:S1WcR 3i211 

cb 	21c-te-tal 	 1:143-151 4c 	Wa-41. 

aidrF 	 1:SM WFdi-INT Z c~GG121 
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• 	
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* 	cbdkt-Ta/3ifirwr-Tur 	 cPeuella 4a. Fr 3EIM 

atc. 54341-41 	 2I3I2TT z-4eua-r z1C 1=[ 
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TTIMet 	 

3i1.21TVk 

Todi 

	 (Z4M)"  

[* made by us to indicate that they are not included in the Act.] 

We have noted (supra) that these resolutions did not yield 

required result and in spite of it, transfers were made indiscriminately 

and for extraneous circumstances and this mischief are, remediate by the 

legislature by enacting the Act. 

49. The purpose to refer these circulars in detail necessitated, as 

the learned counsel made submission (supra) on that basis to interpret 

and explain some of the provisions of the Act and which refers to the 

practice that was in vague. 

Provisions of the Act:  

50. We now refer to the relevant provisions of the Act. To begin 

with we will refer to the preamble of the Act, which reads thus: 
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"An act to provide for regulation of transfer of Government 

servants and prevention of delay in discharge of official duties." 

51. 	Chapter I, Section 2 deals with various definitions. The 

relevant clauses for our purpose are: 

"(b) 'Competent Authority' means the appointing authority of the 

Government servant and shall include the transferring authority 

specified in section 6; 

(c) 'Department' or 'Administrative Department' means the 

Department of the Government of Maharashtra as specified in the 

First Schedule to the Maharashtra Government Rules of Business; 

(g) 'post' means the job or seat of duty to which a Government 

servant is assigned or posted; 

(i) 	['Transfer' means posting of a Government servant from one 

post or place of work to another post or place of work and includes 

posting from one office to another office within the same town;] 

`Transfer' means posting of a Government servant from one post, 

office or Department to another post, office or Department. 

(j) 	'Transferring authority' means the authorities mentioned in 

section 6." 
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52. 	Chapter II of the Act deals with tenure of posting and 

transfer and transferring authority, which reads thus: 

"3. (1) For All India Service Officers and all Groups A, B and 

C State Government Servants or employees, the normal 

tenure in a post shall be three years: 

Provided that, when such employee is from the non-

secretariat services, in Group C, such employee shall be 

transferred from the post held, on his completion of two full 

tenures at that office or department to another office or 

Department: 

Provided further that, when such employee belongs to 

secretariat services, such employee shall not be continued in 

the same post for more than three years and shall not be 

continued in the same Department for more than two 

consecutive tenures. 

(2) Employees in Group D shall normally not be subjected 

to fixed tenure. They shall not be transferred out from the 

station where they are serving except on request when a 

clear vacancy exists at the station where posting is sought, or 

11. 
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on mutual transfer, or when a substantiated complaint of 

serious nature is received against them. 

4. 	(1) No Government servant shall ordinarily be transferred 

unless he has completed his tenure of posting as provided in 

section 3. 

(2) The competent authority shall prepare every year in 

the month of January, a list of Government servants due for 

transfer, in the month of April and May in the year. 

(3) Transfer list prepared by the respective competent 

authority under sub section (2) for Group A Officers 

specified in entries (a) and (b) of the table under section 6 

shall be finalized by the Chief Minister or the concerned 

Minister, as the case may be, in consultation with the Chief 

Secretary or concerned Secretary of the Department, as the 

case may be: 

Provided that, any dispute in the matter of such 

transfers shall be decided by the Chief Minister in 

consultation with the Chief Secretary. 

(4) The transfers of Government servants shall ordinarily 

be made only once in a year in the month of April or May; 
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Provided that, transfer may be made any time in the 

year in the circumstances as specified below, namely:- 

(i) to the newly created post or to the posts which 

become vacant due to retirement, promotion, 

resignation, reversion, reinstatement, consequential 

vacancy on account of transfer or on return from leave; 

(ii) where the competent authority is satisfied that 

the transfer is essential due to exceptional 

circumstances or special reasons, after recording the 

same in writing and with the prior approval of the next 

higher authority. 

(5) Notwithstanding anything contained in section 3 of 

this section, the competent authority may, in special cases, 

after recording reasons in writing and with the prior approval 

of the next higher Competent Transferring Authority 

mentioned in the table of section 6, transfer of a Government 

servant before completion of his tenure of post. 

5. 	(1) The tenure of posting of a Government servant or 

employee laid down in section 3 may be extended in 

exceptional cases as specified below, namely:- 
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(a) the employee due for transfer after completion 

of tenure at a station of posting or post has less than 

one year for retirement; 

(b) the employee possess special technical 

qualifications or experience for the particular job and a 

suitable replacement is not immediately available; and 

(c) the employee is working on a project that is in 

the last stage of completion, and his withdrawal will 

seriously jeopardize its timely completion. 

(2) Notwithstanding anything contained in section 3 or 

any other provisions of this Act, to ensure that the 

Government work is not adversely affected on account of 

large scale transfers of Government servants from one single 

Department or office, not more than thirty per cent, of the 

employee shall be transferred from any office or Department 

at a time, in a year. 

6. 	The Government servants specified in column (1) of the 

table hereunder may be transferred by the Transferring Authority 

specified against such Government servants in column (2) of the 

table. 
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, 	 TABLE 

Groups of Government 

servants 

( 1 ) 

Competent 	Transferring 

Authority 

(2) 

(a)  Officers of All India Services, 

all Officers of State Services in 

Group "A" having pay-scale of 

Rs.10,650-15,850 and above 

Chief Minister 

(b)  All Officers of State Service in 

Group "A" having pay-scales 

less than Rs.10,650-15,850 and 

all Gazetted Officers in Group 
44B,, 

Minister-in-charge 	in 

consultation with Secretaries of 

the concerned Departments. 

(c)  All non Gazetted employees in 

Group "B" and "C" 

Heads of Departments. 

(d)  All employees in Group "D" Regional Heads of Departments: 

Provided that, in respect of officers in entry (b) in the table 

working at the Divisional or District level, the Divisional Head 

shall be competent to transfer such officers within the Division; 

and the District Head shall be competent to transfer such officers 

within the District: 
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Provided further that, the Competent Transferring Authority 

specified in the table may, by general or special order, delegate its 

powers under this section to any of its subordinate authority. 

7. 	Every Administrative Department of Mantralaya shall for 

the purposes of this Act prepare and publish a list of the Heads of 

Departments and Regional Heads of Departments within their 

jurisdiction and notify the authorities competent to make transfers 

within their jurisdiction for the purposes of this Act. 

53. Having noted down the relevant provisions of the Act, we 

will now analyze them: 

To begin with the topic of interpretation of the provisions of 

the Act, we will note the preamble of the Act- 

"An act to provide regulation of transfer of Government 

servant 	 

54. The preamble is expected to express the scope, object and 

purpose of the Act comprehensively. Thus, comparing title of the Act, 

and the preamble with statement of object and reasons, the Act is meant 

to regulate the transfer of Government servants, who are appointed to a 

transferable post. Thus, we first look at the word 'Regulate'. 
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55. The word "regulation" is adjective of 'regulate' which 

means direct, manage, control, according to certain principles 

Regulation means the act of regulating or state of being regulated. Thus, 

the Act is meant for effecting transfer of a Government servant in the 

manner provided by the Act. 

56. Chapter I of the Act consist of two sections, Section 2 deals 

with various definitions of the terms used in the Act. 

57. We must remember statutory setting and placement of 

provisions. Chapter I of the Act headed "Preliminary" and chapter II 

headed "Tenure of posting and transfer and transferring authority". 

(i) Section 3 speaks of Tenure of posting 

(ii) Section 4 speaks of Tenure of transfer 

(iii) Section 5 speaks of Extension of tenure 

(iv) Section 6 speaks about transferring authority 

(v) Section 7 speaks of publication of list of competent 

authorities. 

"Regulation of transfer": This is indication of the fact that the Act 

is a regulatory legislation. 

Section 3: The normal tenure in a post shall be 3 years. 
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Section 4(1): 	No government servant shall ordinarily be 

transferred unless he has completed the tenure of posting of 

normal tenure of 3 years. 

58. 	No Government servant shall be transferred unless he 

completes his tenure referred to in Section 3. Thus, it being a negative 

character, the requirement of the Section is imperative. 

59. 	The legislation commands that the competent authority shall 

prepare in the month of January a list of 'Government servants due for 

transfer'  

60. The list so prepared under the above provision shall be 

finalized by the concerned Minister in consultation with Secretary of the 

Department. As such it is imperative on the part of the authority to 

prepare the list of such government servants, who are due for transfer. 

The use of words "due for transfer" has significance and indicative of 

the fact, how the authorities are to effect the order of transfers, 

"at any time in the year" in the circumstances.... enumerated in the 

provisions of Section 4(1) of the Act. 

61. Further, the Act has mentioned two different authorities i.e. 

Competent Authority and Competent Transferring authority: 
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62. Preparation of list is a mandate of the statute, which has to 

be prepared and will provide a data for effecting transfers of the 

Government servants who are 'due for transfer'. 

63. It is to be noted, that the purpose of preparation of such list 

as indicated in Section being indicative of fact that only those 

government servants who have completed the tenure are `due for 

transfer'. A Government servant becomes due for transfer when he 

completes his/her normal term of 3 years, in a post. 

64. The question as to whether a statute is mandatory or 

directory depends upon the intent of the legislature and not upon the 

language in which the intent is clothed. The meaning and the intention 

of the legislation must govern and these are to be ascertained not only 

from the phraseology of the provision, but also by considering its nature, 

its design and the consequences, which would follow from construing in 

one way or another. 

65. When a rule or section is a part of an integral scheme, it 

should not be considered or construed in isolation. One must have 

regard to the scheme of the relevant rules, or sections in order to 

determine the true meaning of any one or more of them. An isolated 

consideration of the provisions lead to the risk of some other interrelated 

provisions becoming devoid of meaning. Keeping in mind this aspect 

we look at Section 3 and 4 of the Act. 
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A) Intent of Section 3 and 4 - by plain reading of Section 3 and 

4 of the Act, the legislature intended to create separate category of 

Government servants for purpose of transfer i.e. (a) those who are 

due for transfer on completion of their normal tenure as referred to 

under section 3; (b) prepare list of such government servants and 

(c) order of transfer to be effected in April and May which is clear 

that this is generally to be referred as general transfer. 

66. The second category of transfer, those can be made which 

are called as special transfer, such categories are enumerated under 

provisions of sub section 4 of Section 4 and sub section 5 of Section 4. 

67. To effect such (special transfer) what modalities to be 

adopted and what are the circumstances to exercise that power are also 

indicated in these provisions i.e. Section 4 and 5 of the Act. The scheme 

of the Act indicates following aspect: 

1) List of government servants due for transfer is to be prepared in 

January of every year. 

2) List so prepared shall be made final by the Minister and Secretary 

of the Department i.e. (head of department) 

• 
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3) 	These two stages in the section are to be performed by competent 

authority as defined in the Act. The use of words 'shall' in sub section 2 

of this section being a statutory obligation, is to be performed by the 

designated authority only. The obligation to prepare a list being a 

condition precedent, for effecting the general transfers, as it relates to 

those government servants who are `due for transfer'. 

68. 	Having noted the provisions of the Act and the intention of 

the legislature to enact it, following salient features emerge: 

i) to have a secured tenure at one place at least for 3 years; 

ii) to have transparency and uniformity in the matter of transfer; 

iii) to apprise the higher echelon of administration, about the 

Government servants who are due for transfer and details thereof, which 

ensures that no government servant will be kept in one place or post for 

more than the statutory tenure, depending on the group of government 

servants. 

iv) creation of transferring authority by investing the power to effect 

transfer; 

v) The Act also takes care by empowering the competent authority to 

delegate its power to make transfer to its subordinate (as indicated in 
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both proviso to Section 6) for the obvious reasons, that authority to 

whom the powers are delegated is generally on the spot and knows the 

fact and situation, vacancy etc. being the judge of the situation and needs 

of day to day administration, depending upon various aspects, factors 

which probably the competent transferring authority may not be aware. 

Thus, the head of those departments are entrusted to post the government 

servant whose normal tenure is completed and whose name is included 

in the list, which is made final in terms of the provisions of Section 4(2) 

of the Act. 

vi) To make the list final under Section 4(2) is a job of the competent 

authority which consist of i) appointing authority including the 

transferring authority, ii) Hon'ble Minister and iii) the secretary of that 

department. 

vii) The legislature was aware of the job that is to be undertaken and 

performed by the competent authority, i) preparation and finalization of 

list, ii) to make transfers. The legislature by adding 1st  proviso to 

Section 6 permitted the Head of Department to effect the transfers as 

indicated therein. 

And by second proviso of Section 6, it has authorized the 

competent transferring authority to delegate its power to make transfer to 

its subordinates. The precise words used by the legislature "under this 

section" is indicative of the fact that the legislature did not want the 
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competent authority to surrender or delegate its authority to finalise the 

list of the government servants who are due for transfer. 

69. 	Clear directives contained in the proviso, when it refers, "for 

the purpose of this section" what is the need of this section is to effect 

`transfers' and beyond that 'no'. 	The legislation has authorized 

competent transferring authority to delegate its authority to transfer a 

government servant, for the purpose of the sentence under this section is 

used and with intention the legislature have not used "under the Act". 

70. Thus, there is clearly fixation of policy of the legislature in 

the matter of transfer of a government servant. Second proviso of 

Section 6 speaks of delegation of the power, for the purpose of this 

section is indicative that, the legislature were not intending to give the 

competent transferring authority any other power or powers, enumerated 

else where in the Act. 

71. If we accept the contentions of Shri Lonkar, learned counsel, 

then we have to rewrite the second proviso, by substituting "For the 

purpose of this section" as "for the purpose of this Act". If we do so, 

then we will be overstepping our jurisdiction, in not interpreting the Act 

or its Section but we will be enter into an arena of 'legislation', which 

certainly is out of bonds for this Tribunal. 
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72. The words of limitation for the purpose of this section and 

that limiting factors govern the provisions of Section 6 i.e. to be 

competent Transferring Authority. 

73. We immediately look at Section 7. This section commands 

that every Administrative Department of Mantralaya, shall "for the 

purpose of the Act" prepare and publish the "heads of department" and 

Regional Heads of Department" within their jurisdiction and notify the 

authorities competent to make transfer within their jurisdiction for the 

"purpose of this Act". 

74. Thus, in comparison to second proviso to Section 6 and 

Section 7, it is apparent that ordering or effecting transfer, the legislature 

has empowered the competent authority to delegate its power to transfer 

to its subordinate under this section. If the legislature wanted that all the 

powers of the competent transferring authority are to be delegated to its 

subordinate the legislature definitely used "for the purpose of this Act", 

as is used in Section 7. 

76. 	In accordance with the maximum "delegations, non-protest 

delegate" a statutory power must be exercised only by the body or 

officer in whom it has been conferred, unless sub delegation of the 

power is authorized by express words or necessary implication. The 

legislature by adding second proviso authorized the competent 

transferring authority who itself is a delegate of the State Government, to 
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delegate its power. The legislature has intentionally used term "under 

this section" is indicative that the powers of Competent Transferring 

Authority are delegated and no other power else where under the Act. 

77. If the requirements of a statute which prescribes the manner 

in which some thing is to be done are expressed in negative language, 

that is to say if the statute enacts that it shall be done in such manner and 

in no other manner, it has been laid down that those requirements are in 

all cases observed and that neglect to attend to them will invalidate the 

whole proceedings. 

78. Where a power is given to do a certain thing in a certain 

way, the thing must be done in that way or not at all. Other modes of 

performance are necessarily forbidden. 

79. If really the legislature wanted that all the powers and 

authority of the competent transferring authority to be delegated to the 

subordinates certainly the legislature could have used term "Under this 

Act" but not doing so or using the term "Under this Section" goes to 

show that the power that is given to the competent authority under sub 

section 2 of Section 4 is to be specifically delegated. Thus, the delegatee 

himself cannot on its own usurp that power and authority which is vested 

in the competent authority by virtue of sub section 2 of Section 4. 
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80. The Act, defines the term "competent authority", and 

"transferring authority". The definition has to be understood in the 

context that is used in the body of the Act. We have reproduced the 

definition in earlier part of the order. If the definitions as referred to in 

clause (b) and (j) of Section 2 are inclusive of the appointing authority 

and the competent transferring authority, the Act independently has 

defined the competent transferring authority and further Section 6 

elaborates who are the competent transferring authority. Thus, the 

competent authority as defined is entrusted with special job i.e. to 

prepare and finalise the list and on that basis, the competent transferring 

authority who is on the spot is effect or order the transfer. 

81. The competent transferring authority has to be entrusted 

with the groups of Government servants i.e. A, B, C, D. For all the 

group the appointing authority may not be the same. Similarly, the 

competent transferring authority also is different. As per the two 

provisions to Section 6, the transferring authorities are different than the 

competent authority. 

82. Entry (b) in the table consists of Group A & B. Group 'A' 

officers are placed in entry (b) in terms of their salary and gazetted 

group 'IT officers. The transferring authority qua the officers in entry 

(b) working at Division and District level is the head of that level and his 

jurisdiction or authority is only to transfer a Government servant in 

division or District within District. 
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83. As far as designated authority as per IInd proviso is 

concerned there is no such restriction. There the key words used "under 

this Section" being decisive have to be interpreted as such. 

84. A delegate to whom the power is delegated by the competent 

authority cannot travel beyond that authority and if it does, then that 

action undoubtedly is without jurisdiction or any authority. In other 

words, the competent authority, which includes the transferring 

authority, can prepare list of the Government servants due for transfer as 

envisaged by Section 4(2) of the Act. This is what our reading and 

interpretation of the provisions of the Act. 

85. This takes up to the scope of judicial review of the order of 

transfer order effected by the competent transferring authority. The 

learned counsel for that have placed reliance on the pronouncement of 

law by the Apex Court. Now let us go to the pronouncement of the Apex 

Court, where the Apex Court has determined the limit and extent of 

power of judicial review of the Court/Tribunal dealing with challenge to 

the orders of transfer of a Government servant or employee of public or 

private undertaking ordered by the competent authority and by referring 

the law declared by the Apex Court and by finding out the arena or 

extent of exercise the jurisdiction of judicial review qua the transfers. 

The general principle about extent of judicial review is well settled, i.e. 
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f 
	

A) Judicial review is concerned with reviewing not the merit of 

the decision in support of which the application for judicial review 

is made but the decision making process. 

B) 	It is different from an appeal: 

i) when hearing an appeal the Court/Tribunal is concerned 

with merit of the decision under appeal; 

ii) The appellate Court/authority can substitute its own decision 

in the place of original decision. 

iii) The appellate Court/authority can re-appreciate the entire 

evidence. 

C. The power of judicial review is not an appeal from the 

decision. The Court/Tribunal can not substitute its own decision. 

D. The duty of the Court/Tribunal is thus confined to: 

a) whether decision making authority exceeded its power? 

b) committed an error of law; 

c) committed a breach of rules of natural justice; 

d) reached a decision which no reasonable Tribunal would have 

reached. 

e) abused its power, i.e.- 
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i) malafide, ii) colourable exercise of power, iii) for 

extraneous consideration or circumstances. 

f) whether there is patent illegality in issuing order. 

g) in given case/situation it is open for the Court/Tribunal to 

review the decision maker's evaluation of facts. Then the 

Court/Tribunal will intervene where the facts taken as a 

whole could not logically warrant the conclusion of decision 

maker. 

86. 	As we are dealing with a case of transfer of a Government 

servant, appointed to a transferable post, we will now refer to the judicial 

pronouncement and the ratio. 

OBSERVATION/RATIO IN VARIOUS PRONOUNCEMENTS OF 

THE APEX COURT IN RE-TRANSFER OF i) GOVERNMENT 

SERVANT, ii) PUBLIC UNDERTAKING, iii) DEFENCE / 

POLICE PERSONNEL i.e. DISCIPLINED FORCE. 

A) Transfers effected by administrators in exercise of statutory 

power; 

B) Under administrative instructions, circulars, etc. 

************************ 

	

1) 	Gujarat Electricity Board V/s. Atmaram. 

(1989) 2 SCC 602 = AIR 1989 SC 1433. 



66 	O.A. Nos.376 & 377 of 2007 

"Transfer of a Government servant appointed to a particular cadre of 

transferable posts from one place to another, is an incident and condition 

of service. It is necessary in public interest and efficiency in public 

administration. 	No Government servant or employee of Public 

Undertaking has legal right for being posted at any particular place. 

Whenever a public servant is transferred, he must comply with the 

order." 

2) Union of India V/s. H.N. Kirtania 

(1989) III SCC 445 = AIR 1989 SC 1174. 

Transfer of public servant made on administrative ground or in public 

interest, should not be interfered with unless there are strong and 

pressing grounds rendering the transfer order illegal on the ground of 

violation of statutory rules or on ground of mala fides. 

The Respondent, being a Central Government employee, held a 

transferable post and he was liable to be transferred from one place to 

another in the country, he has no legal right to insist his posting at 

Calcutta or at any other place of his choice. 

3) B. Varadha Rao V/s. State of Karnataka 

(1986) IV SCC 131 = AIR 1986 SC 1955. 
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Transfer of a Government servant, who is appointed to a particular 

cadre of transferable post from one place to another is an ordinary 

incident of service. No Government servant can claim to remain in 

particular place or in a particular post unless, his appointment itself is to 

a specified non-transferable post. Therefore, a transfer order per se 

made in the exigencies of service does not result in alteration of any of 

the condition of service express or implied to the disadvantage of a 

Government servant. 

However, a transfer order which is mala fide and not made in 

public interest, but made for collateral purposes with oblique motive and 

in colourable exercise of power is vitiated by abuse of power and open 

to challenge before Court being wholly illegal and void. 

So far as superior or more responsible posts are concerned, 

continued posting at one station or in one department, is not conclusive 

of good administration. 

4) 	E.P. Royappa V/s. State of Tamil Nadu 

(1974) IV SCC 3 = AIR 1974 SC 555. 

"It is acceptable principle that in public service, transfer is an incident of 

service. It also an implied condition of service, and the appointing 

authority has a wide discretion in the matter. The Government is best 

judge to decide how to distribute and utilize the services of its 
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employees. However, the power must be exercised honestly, bonafide 

and reasonably. It should be exercised in public interest. If the exercise 

is based on extraneous considerations or for achieving an alien purpose, 

or an oblique motive, it would amount to mala fide and colourable 

exercise of power. Frequent transfers without sufficient reasons to 

justify such transfers cannot, but be held as mala fide. A transfer is mala 

fide such as in normal course or in public or administrative interest or in 

the exigencies of service, but for other purpose that is to accommodate 

another person for undisclosed reasons. It is the basic principle of rule 

of law, a good administration that even administrative action should be 

just and fair." 

5) Dr. Shilpi Bose (Mrs.) V/s. State of Bihar 

(1991) Suppl. (2) SCC 659 = AIR 1991 SC 532. 

"The Respondents have continued to be posted at their respective places 

for last several years. They have no vested right to remain posted at one 

place since they hold transferable post. They are liable to be transferred 

from place to other." 

6) Bank of India V/s. Jagjit Singh Mehta 

(1992) 1 SCC 306 = AIR 1992 SC 519. 

"Ordinarily and as far as practicable the husband and wife who are both 

employed should be posted at the same station, even if their employer is 
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different. The Government guide-lines are also to the same effect. The 

guide-lines do not enable any spouse to claim such posting as of right, if 

the departmental authorities do not consider it feasible. The only thing 

required is that the departmental authorities should consider this aspect 

along with the exigencies of administration and enable the two spouses 

to live together at one station, if it is possible without any detriment to 

the administrative needs and claim of other employees. In case of All 

India Services, the hardship resulting from the two being posted at 

different stations may be unavoidable at time particularly when they 

belong to different services and one of them cannot be transferred to the 

place of other posting. While choosing the career and a particular 

service, the couple has to bear in mind this factor and be prepared to face 

such a hardship, if the administrative needs and transfer policy do not 

permit the posting of both at one place without sacrifice of requirements 

of administration and needs of other employees. In such a case, the 

couple has to make their choice at the threshold between career 

prospects and family life. After giving preference to the career prospects 

by accepting such a promotion or any appointment in an All India 

Service with the incident of transfer to any place in India, subordinating 

the need of the couple living together at one station, they cannot as of 

right claim to be relieved of the ordinary incidents of All India Services 

and avoid transfer to a different place on a ground that the spouses 

thereby would be posted at different places. 
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4 

s- 	 7) 	Union of India V/s. S.L. Abbas 

(1993) 4 SCC 357 = AIR 1993 SC 2444. 

"An order of transfer is an incident of Government service, who should 

be transferred where, is a matter for the appropriate authority to decide." 

8) N.K. Singh V/s. Union of India. 

(1994) VI SCC 98. 

"The element of prejudice to public interest can be involved only in 

transfers from sensitive and important public offices and not in all 

transfers." 

9) Chief General Manager (Telcom) N.E. Telcom Circle 

V/s. Rajendra Bhattacharjee. 

(1995) 2 SCC 532 = AIR 1995 SC 813. 

"It is needless to emphasize that a Government employee or any servant 

of a Public Undertaking has no legal right to insist for being posted at 

any particular place. It cannot be disputed that the Respondent holds a 

transferable post and unless specifically provided in his service 

condition, he has no choice in the matter of posting since Respondent 

has no legal or statutory right to claim his posting at Agartala." 
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10) National Hydroelectric Power Corpn. Ltd. V/s. Shree 

Bhagwan & Anr. 

(2001) 8 SCC 574. 

"Transfer of employee is not only an incident, but a condition of service. 

Unless shown to be an out come of mala fide exercise of power or of any 

statutory provisions, not subject to judicial interference as a matter of 

routine." 

11) V. Jaganath Rao V/s. State of A.P. 

(2001) X SCC 401 = AIR 2002 SC 77. 

"Transfer in relation to service reduced to simple terms means a change 

of place of employment, within an organization. It is an incident of 

public service and generally do not require the consent of the employer. 

In most service rules, there are express provisions to transfer. Though 

definitions may differ and in many cases, transfer is conceived in wider 

terms, a Government servant is liable to be transferred to a similar post 

in some cadre which is a normal feature and incidence of Government 

service and no Government servant can claim to retain in a particular 

place or particular post unless of course his appointment itself is to a 

specific non-transferable post." 

12) State of Rajasthan V/s. Anand Prakash Soni. 

(2003) VII SCC 403. 

ti 
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"Transfer is an incidence of service, can be exercised by the employer 

unless expressly barred." 

13) Public Service Tribunal Bar Assn. V/s. State of U.P. 

(2003) IV SCC 104 

"Transfer is an incident of service and is made in administrative 

exigencies. Normally, it is not to be interfered with by the Courts. The 

Supreme Court consistently has been taking a view that the order of 

transfer should not be interfered with, except in rare cases, where the 

transfer is made in vindictive manner." 

14) Union of India V/s. Janardhan Debanath. 

(2004) IV SCC 245: 2004 SCC (L&S) 631 

A) Transfer of employee to different division, propriety has to be 

determined by the employer upon the administrative necessities 

and extent of solution thereof. 

B) Question whether transfer in a particular case was in the interest 

of public service requires factual adjudication. 

15) State of U.P V/s. Siyaram. 

(2004) VII SCC 405. 
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"No Government servant or employee of a public undertaking has any 

right to be posted forever at any one particular place or place of his 

choice." 

16) State of U.P. V/s. Gobardhan Lal. 

(2004) XI SCC 402 = AIR 2004 SC 2165. 

A) Transfer is prerogative of the authorities concerned, and Court 

should not normally interfere therewith, except when — i) 

transfer order shown to be vitiated by mala fide or ii) in 

violation of any statutory provision or iii) having been passed 

by an authority not competent to pass such an order. 

B) No Government servant can contend that once appointed or 

posted in a particular place or position, he should continue in 

such place or position as long as he desires. Transfer of an 

employee is not only an incident inherent in the terms of 

appointment but also implicit as an essential condition of 

service in the absence of any specific indication to the contra, in 

the law governing conditions of service. Unless the order of 

transfer is shown to be an outcome of a mala fide exercise of 

power or violative of any statutory provision (an Act or rule) or 

passed by an authority not competent to do so, an order of 

transfer cannot lightly be interfered with as a matter of course 

or routine for any or every type of grievance sought to be made. 
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C) A challenge to an order of transfer should normally be 

eschewed and should not be countenanced by the courts or 

tribunals as though they are Appellate Authorities over such 

orders, which could assess the niceties of the administrative 

needs and requirements of the situation concerned. This is for 

the reason that courts or tribunals cannot substitute their own 

decisions in the matter of transfer for that of competent 

authorities of the State. 

D) Condition of service or rights, which are personal to the parties 

concerned, are to be governed by rules as also the inbuilt 

powers of supervision and control in the hierarchy of the 

administration of State or any authority as well as the basic 

concepts and well-recognized powers and jurisdiction inherent 

in the various authorities in the hierarchy. 

17) Sureshkumar Awasti V/s. U.P. Jalnigam. 

(2003) XI SCC 740. 

"Transfer of an officer at the behest of politicians without following any 

guidelines provided thereof, an arbitrary or mala fide transfer of an 

efficient and independent officer is not in favour of good 

administration. Transfer of officers is required to be effected on the 

basis of set norms or guidelines without allowing any political 

interference in regard thereto." 
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18) Maj.General J.K. Bansal V/s. Union of India. 

(2005) VII SCC 227 = AIR 2005 SC 334. 

"The transfer of members of the armed force, interference by the Court 

is far more limited and narrow than in case of civilian employees or 

those working in public sector undertaking. Courts should be extremely 

slow in interfering with an order of transfer of such category of 

persons." 

19) S.C. Saxena V/s. Union of India & Ors. 

(2006) IX SCC 583. 

Duty of Government servant to comply with transfer order. Tendency 

of not reporting at the new place and instead indulging in litigation to 

ventilate grievances needs to be curbed. 

A Government servant cannot disobey a transfer order by not 

reporting at the place of posting and then go to a court to ventilate his 

grievances. It is his duty to first report for work where he is transferred 

and make a representation as to what may be his personal problems. 

Such tendency of not reporting at the place of posting and indulging in 

litigation needs to be curbed. Assuming there was some sickness, that 

did not prevent him from joining at the transferred post, more so when 

there was no physical disability to join duty at transferred post. 
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87. 	Having noted the ratio of various pronouncements, 

following principles emerge: 

A) If the transfer of a Government servant is ordered de hors of the 

statutory mandate, the Court/Tribunal gets the jurisdiction to interfere in 

the order. 

B) The transfer of a government servant/employee appointed to a 

transferable post, is an incident and condition of service. 

C) No Government servant has legal right for being posted at a 

particular post/place. 

D) The Government or the Administrator is best judge to decide how 

to distribute and utilize the services of its employees. 

E) No government servant has a vested right to be placed at particular 

place or post for several years. 

F) A husband and wife employed and appointed to a transferable post 

have no right to claim that both be placed at one and the same place. 

G) If the transfer is shown to be out come of malafide or colourable 

exercise of power to wit, i) to accommodate a particular government 

servant at particular place or post ii) at the behest of political personality 

iii) violation of statutory provisions iv) by an authority not competent to 

pass such order. 

H) If the transfer order is de hors the statutory provisions and the 

procedure provided there under then in those circumstances the 

Court/Tribunal gets a jurisdiction to interfere in such decision. 
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88. If the order of transfer is affected in accordance with the 

procedure prescribed by law, having regard to the administrative 

exigencies/need, public interest, then Court/Tribunal will be very slow to 

interfere in such cases. 

89. We propose to deal with all contentions raised by the 

counsel together relating to the interpretation of the provisions of Act. 

So far contention regarding challenge to the order of transfer as such will 

be dealt with separately. 	The main contention revolved on the 

provisions of Section 3, 4 and 6 of the Act. So far as the contention in 

respect of Section 3 are concerned such contentions fell for 

consideration before this Tribunal (one of us Shri A.B. Naik, Chairman) 

when various provisions of Section 3 were interpreted and having 

considered those contentions and provisions this Tribunal observed. 

"19. The Act was enacted for regulating the transfer of the 

government servant as such the transfers are to be regulated 

by and under this Act. The Act empowers the Competent 

Authority to transfer its subordinate under the provisions of 

this Act. 	The Act refers to the tenure which means :- 
L4 

The normal tenure in the post shall be 3 years" Thus the Act 

specifies the tenure of a Government servant at a particular 

post or at a particular place at least for 3 years. Going by the 

provision of Section 3, it is clear that a government servant 

is to be retain at one place for a tenure of 3 years, thus 
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retention of a government servant at a place for 3 years there 

is some sort of assurance in the statute itself to a government 

servant, but, however, one has to find out, whether that 

tenure is mandatory or just, a enabling assurance. This will 

have to be ascertained from the Section itself, in foregoing 

para. I had reproduced Section 3, the important words used 

in that Section, being the word 'normally' is used in this 

Section followed by word 'shall'. 	Thus what is the 

importance of these two words in the Section is to be 

ascertained, thus I will first ascertain the literary meaning of 

word 'normally'. Word 'normal' is adjective and term 

"normally" being adverb the plain or dictionary meaning of 

word 'normal' mean — in accordance with an established 

law, or conforming to a type a standard, regular, natural, 

constituting a standard made, designating a condition, the 

word 'normally' as used in the Section being adverb, which 

denote a usual or accepted rule or process, normally is 

synonymous; as usually or normal. Thus it is in general, as a 

rule, on the whole, or by and large, or more often, than not, 

`as normal' as usual' naturally 'conventional'. Thus going 

by the dictionary or popular meaning, followed by word 

`shall' thus the tenure of 3 years has to be treated being as 

mandatory, or by and large which again depending not upon 

the meaning but the intention of the legislature to use these 

two words. That intention can be not merely from the words 
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used by the legislature but from variety of other 

circumstances and consideration prevailing at that time. The 

circumstances to ascertain the intention of legislature to 

interpret the 'tenure' of 3 years has to be gathered. As I had 

notice from the object and reason appended to while 

promulgating the Ordinance indicates that the resolution, 

circulars etc. (probably those having no force of law and 

cannot be enforced by the Courts or Tribunals) could not get 

designed result, thus the legislation is intended to define a 

tenure of 3 years, for fixing this tenure of 3 years at a place 

is with a designed intention, being, that a government 

servant to be retained in a post at least for a period of 3 

years, so as to have some sort of stability, certainty, to gain 

experience, bear responsibilities of the post etc., which this 

vivid object the tenure of 3 years is introduced, which has to 

be construed being mandatory or compulsory, and a 

government servant in normal course is not liable to be 

transferred unless a government servant completes 3 years 

tenure at a particular post, that is why the legislature have 

used word 'normally' followed by 'shall'. This conclusion 

of mine also gets support from the next section i.e. Section 

4, which says that "no government servant shall ordinarily 

transfer unless he completes his tenure of 3 years". Thus 

both Section 3 and 4(1) refers to the tenure of 3 years, as 

such that much tenure is assured to the Government servant, 

F 
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by the statute and in this way a right is created in favour of a 

government servant. Thus by considering section 3 r/w S. 

4(1) together it leads to inevitable conclusion that a 

government servant in normal course shall not be transferred 

from one post till he/she completes 3 years tenure/posting at 

a particular post and any transfer before completion of that 

tenure, gives a right to say that, such transfer is contrary to 

law, and he has a claim to be retained at a particular place at 

least for 3 years. 

20. But that is not end of it, the Legislature are aware that a 

situation may arise when a government servant is required to 

be transferred before he/she completes his or her tenure of 3 

years at a post/place, thus the Legislature in Section 4 itself 

has made such provisions and laid down a procedure to 

effect the transfers before completion of the tenure of 3 

years. This aspect now is required to be considered, as this 

aspect is center of controversy.. 

21. As stated above, Section 3, of the Act deals with tenure of 

posting. Section 4 of the Act deals with tenure of transfer, 

meaning thereby retaining a government servant at a 

particular place till he or she completes 3 years in a post. 

Section 4(1) opens with word 'no' and followed by the 



81 	O.A. Nos.376 & 377 of 2007 

sentence "shall ordinarily be transferred unless he completes 

his tenure as referred to in Section 3 of the Act". Bare 

looking at this part of the sentence it indicates that the 3 

years tenure being imperative, meaning thereby to have 

fixed tenure for a government servant at a particular post. 

Thus conjoined reading of Sections 3 and Section 4(1) of the 

Act leads to an inevitable conclusion that the normal tenure 

of posting and transfer had to be 3 years at a place, to 

buttress my views, following well known rule of 

construction can be pressed in service, and, the inference can 

be drawn from the negative language used in the statute, (as 

said by Craise : Statute Law 6th  edn. P.263). "If the 

requirement of the statute which present the manner in 

which same thing is to be done, are expressed in negative 

language that is to say if the statute enacts it shall be done in 

such a manner, and in no other manner it has been laid down 

that those requirements are in all cases absolute and that 

neglect to attain them will invalidate whole proceeding". To 

this known canon there is an exception i.e. a contrary 

indication is in the statute itself, that can be gathered by 

referring to further provision of Section 4(4) proviso, clauses 

(i) (ii) in Section 4 of the Act. The Legislature by using 

words `No' Shall' and 'Ordinarily' made its intention clear 

that a government servant, shall not be transferred, unless 

he/she has completed his/her tenure, here again the use of 
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word 'Completed' assumes significance, the use of word 

`completed' used in past tense, which means a state of being 

`completed', fulfillment, also synonyms — completion. As 

per dictionary meaning of completion i.e. the Act of 

completing or the state of being completed. Thus only on 

completion of 3 years tenure at a particular post a 

government servant can be transferred, otherwise not. This 

is the net result of the combined reading of Sections 3 and 4 

(1) of the Act." 

90. Having considered the observations made by this Tribunal, 

(supra), we approve the same and hold that Section 3 Sub-section 1 

guarantees the tenure of posting for 3 years. 

91. Having held that tenure of 3 years posting is guaranteed, we 

now proceed to consider the 1st  proviso to Section 3 of the Act as this 

proviso, if read, gives an impression that for group 'C' government 

servants 6 years posting is provided. If we apply the analogy of Section 

3(1) then we have to hold that for 'C' group government servant tenure 

is of 6 years but if we look at the proviso, itself properly, then 6 years 

posting is not a fixed one. The legislature in its wisdom has used term 

"full tenure" at that 'office' after the term, "from the post held". Thus, 

the reference to the post held is in relation to an office where he is 

working. The word 'post' is defined in Clause (9) of Section 2 but the 

Act nowhere defines term "tenure' and 'office'. To understand the 
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definition of these two terms, we will refer 1st  to dictionary definition 

and then to pronouncement of the Apex Court. 

A) WEBSTER'S 	COMPREHENSIVE 	DICTIONARY 

(ENCYCLOPAEDIC EDITION) 1196 :  

OFFICE :  i) 	A particular duty, charge or trust on employment 

undertaken by Commission or Authority, a post or position 

held by an official or functionary specifically a position of 

trust or authority under government, ii) A place building 

or series of rooms in which some particular branch of the 

public service is conducted iii) A room or building in 

which a person transacts business or carries on his sealed 

occupation, distinguished from shop, store or studio. 

B) BLACK'S LAW DICTIONARY MEANS  

OFFICE  : A right, and correspondent duty, to exercise a public 

trust. A public charge or employment. An employment on 

behalf of the government in any station or public trust, not 

merely transient, occasional, or incidental. The most 

frequent occasions to use the word arise with reference to a 

duty and power conferred on an individual by the 

government; and, when this is the connection, "public 

office" is a usual and more discriminating expression. But a 

power and duty may exist without immediate grant from 
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government, and may be properly called an "office" as the 

office of executor. Here the individual acts towards legatees 

in performance of a duty, and in exercise of a power not 

derived from their consent, but devolved on him by an 

authority which quo ad hoc is superior. 

An "assigned duty" or "function" Synonyms are 

"post', "appointment", "situation", "place", "position", and 

"office" commonly suggests a position of (especially public) 

trust or authority. Also right to exercise a public function or 

employment, and to take the fees and emoluments belonging 

to it. A public charge or employment, and he who performs 

the duties of the office is an officer. Although an office is an 

employment, it does not follow that every employment is an 

office. A man may be employed under a contract, express or 

implied to do an act, or to perform a service, without 

becoming an officer. But, if the duty be a continuing one, 

which is defined by rule prescribed by the government, 

which an individual is appointed by the government to 

perform, who enters upon the duties appertain to his status, 

without any contract defining them, it seems very difficult to 

distinguish such a charge or employment from an office, or 

the person who performs the duty from an officer. In the 

constitutional sense, the term implies an authority to exercise 
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some portion of the sovereign power, either in making, 

executing, or administering the laws". 

C) THE LAW LEXICON MEANS :- 

OFFICE : The word 'office' refers to the place where business is 

transacted. Champalal v. State of M.P., AIR 1971 MP 88, 

91. (Interpretation of Statutes, M.P. Panchayats Act (7 of 

1962), Ss. 20, 21, 22). 

92. 	Having noted the meaning of term 'office', (supra), we take 

up for consideration the effect of 1st  proviso to Section 3. In our 

considered view that a group 'C' government employee can be posted in 

a particular office for 6 years, and in 'post' for 3 years. We illustrate it. 

In a Collectorate, there are different branches, such as Revenue, Land 

Reforms, Land Acquisition etc. A government servant of group 'C', if 

working in the Land Acquisition branch, on his completion of 3 years, 

can be posted to another branch under the control of the Collector, and in 

such eventuality the total tenure will be 6 years and on completion of 6 

years in the office of Collector, such government servant, has to be 

transferred from that 'post' in the office. Thus, it cannot be said that 

group 'C' government servant gets a right to be posted in a post for a 

period of six years. The legislature in its wisdom has used word "office" 

and not "post" in this proviso, which is a pointer to our conclusion. It 

cannot be forgotten that the Act has defined word "post". In spite of this 

he legislature with definite purpose have used "office". 
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93. Though, the judgment of the Apex Court in Shrilekha 

Vidharthi (supra) was pressed in service to consider the meaning of 

word 'office' but with utmost respect in our view this judgment is of no 

help to us, in the present context. In that case, before the Apex Court, 

the question was totally different than we are dealing presently. In 

Shrilekha's case the Government pf Uttar Pradesh, by stroke of pen 

removed number of government pleader/public prosecutor, engaged 

throughout the State of U.P. That action was subject matter of 

controversy, and in that context, the Apex Court considered whether the 

government offices are holder of a 'post' or 'office'. No doubt, while 

considering that aspect, the Apex Court observed "By 'office' is meant a 

right and duty, to exercise an employment, or position of authority and 

trust to which certain duties are attached". 

94. Now we take the next aspect i.e. "Tenure". 

"TENURE"  

A) MEANING OF WORD 'TENURE' GIVEN IN WEBSTER'S 

COMPREHENSIVE DICTIONARY (ENCYCLOPAEDIC 

EDITION) 1196 :-  

"The act of holding, in general, or the State of being hold'. 

The term during which thing is held as an office 
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B) BLACK'S LAW DICTIONARY MEANS  

TENURE : Generally, tenure is a right, term, or mode of holding 

or occupying, and "tenure of an office" means the manner in 

which it is held, especially with regard to time. Winterberg 

vs. University of Nevada System, 89 Nev. 358, 513 P. 2d 

1248, 1250. 

C) THE LAW LEXICON MEANS :- 

TENURE :The word "tenure" in its technical sense, is the manner 

whereby lands or tenements are holden, or the service that 

the tenant owes to his lord, and there can be no tenure 

without some service, because the service makes the tenure. 

Again tenure signifies the estate in land. The most common 

tenure by which lands are held in this country is "fee 

simple", which is an absolute tenure of land, to a man and 

his heirs, forever, without rendering service of any kind. 

Tenure, meaning of, 12 BLR 484=21 WR 94. 

The word "tenure" when used in connection with the 

expression "tenure of office" means the term of office. 

The word "tenure" is one of very extensive 

signification. It may import a mere possession, and 

may include mere holding of an inheritance. 
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The definition of a "Tenure" in S.2(q) expressly 

includes a Ghatwali tenure. There is no reason why 

the expression should not be construed to include 

Ghatwali tenures of every description, namely both the 

Zamindari and the Government Ghatwalis, Rani 

Sonabati Kumari v. State of Bihar, AIR 1957 Pat 270, 

273. (Bihar Land Reforms Act 30 of 1950, S. 2(q)). 

The word "tenure" means only the period of service 

and it has no reference to the post held by the 

employee. Vaidyanatha v. L.I.C. of India, AIR 1964 

Mad 24, 30. (Life Insurance Corporation Act (19560, 

S.11)" 

95. 	Having noted dictionary meanings, we will now refer to a 

pronouncement of Apex Court in Dr. P.L. Agrawal's case (supra). The 

apex Court in this case was dealing with a tenure post, and whether 

tenure of service can be curtailed in this context. The Apex Court 

observes, "The appointment of the appellant was on a five years tenure, 

but it could be curtailed, in the event of his attaining the age of 62 years 

before completing the said 'Tenure'. The High Court failed to 

appreciate, the simple alphabet of service jurisprudence, the High Court 

reasoning is against the clear and unambiguous language of Recruitment 

Rules. The said rules provide "Tenure of five years, including of one 

4 
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year probation", and the post is to be filled in by direct recruitment. The 

tenure means a term during which an office is held. It is a condition of 

holding the office". Thus from these observations, it is evident that 

where a tenure is fixed, the person appointed to that post shall enjoy that 

post till the end of tenure. Thus applying this principle in case at hand, 

the 'tenure' of 3 years of posting is assured, and such government 

servant is not liable to be transferred, unless, he/she completes 3 years at 

a 'posting', unless, such transfer within 3 years falls under the 

exceptions carved out by the Act itself. 

96. 	Now it remains to refer to other judgments relied on by 

S/Shri Patil and Khaire to support their proposition. We first take up 

case of Rani Kusum (supra), and find out how for the ratio is attracted 

in case at hand. The case arose out of a say filed in a Civil Court, on 

lodging the suit in Civil Court. The Court issued summon to the 

defendant, to file their written statement, as per the amended Civil 

Procedure Code (Amendment) Act, 2002, amending Order VIII Rule 1, 

making it incumbent on the defendant/s to file written statement in the 

time frame, as envisaged by the amendment. As the defendant did not 

file written statement within time, however, the written statement was 

accepted by the Trial Court, acceptance of written statement, was subject 

matter of challenge in 1st  instance in the High Court, at Patna, who 

rejected the revision, then the matter, reached the Apex Court. The 

Apex Court having regard to subject matter, a point at issue was in 

respect of a procedure to be followed in a of Civil nature, and in that 

VL 
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context, the Apex Court was considering whether the provisions of 

Order VIII, Rule 1, are mandatory or directory, on these premises the 

Apex Court observed :- 

"12. The mortality of justice at the hands of law troubles a 

Judge's conscience and points an angry interrogation at the 

law reformer. 

13. The processual law so dominates in certain systems as to 

overpower substantive rights and substantial justice. The 

humanist rule that procedure should be the handmaid, not 

the mistress, of legal justice compels consideration of 

vesting a residuary power in Judges to act ex debito justiciae 

where the tragic sequel otherwise would be wholly 

inequitable — Justice is the goal of jurisprudence —

processual, as much as substantive. (See Sushil (AIR 1975 

SC 1185) Kumar Sen v. State of Bihar, (1975 (1) SCC 774). 

14. No person has a vested right in any course of procedure. He 

has only the right of prosecution or defence in the manner 

for the time being by or for the Court in which the case is 

pending, and if, by an Act or Parliament the mode of 

procedure is altered, he has no other right than to proceed 

according to the altered mode. (See Blyth v. Blyth (1966 (1) 

All ER 524 (HL)). A procedural law should not ordinarily 

be construed as mandatory, the procedural law is always 
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subservient to and is in aid to justice. Any interpretation 

which eludes or frustrates the recipient of justice is not to be 

followed. (See Shreenath and Anr. v. Rajesh and Ors. (AIR 

1998 SC 1827) (1998 AIR SCW 1619). 

15. Processual law is not to be a tyrant but a servant, not an 

obstruction but an aid to justice. Procedural prescriptions 

are the handmaid and not the mistress, a lubricant, not a 

resistant in the administration of justice. 

16. It is also to be noted that though the power of the Court 

under the proviso appended to Rule 1 of Order VIII is 

circumscribed by the words — "shall not be later than ninety 

days" but the consequences flowing from non-extension of 

time are not specifically provided though they may be read 

by necessary implication. Merely, because a provision of 

law is couched in a negative language implying mandatory 

character, the same is not without exceptions. The courts, 

when called upon to interpret the nature of the provision, 

may, keeping in view the entire context in which the 

provision came to be enacted, hold the same to be directory 

though worded in the negative form. 

17. Challenge to the Constitutional validity of the Amendment 

Act and 1999 Amendment Act was rejected by this Court in 
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Salem Advocate Bar Association. Tamil Nadu v. Union of 

India (JT 2002 (9) SC 175). (2002 AIR SCW 4627 : AIR 

2003 SC 189) However to work out modalities in respect of 

certain provisions a Committee was constituted. After 

receipt of Committee's report the matter was considered by a 

three-Judge Bench in Salem Advocate Bar Association, 

Tamil Nadu v. Union of India (JT 2005 (6) SC 486) (2005 

AIR SCW 3627). As regards Order VIII, Rule 1, 

Committee's report is as follows : 

The question is whether the Court has any power or 

jurisdiction to extend the period beyond 90 days. The 

maximum period of 90 days to file written statement has 

been provided but the consequences on failure to file written 

statement within the said period have not been provided for 

in Order VIII, Rule 1. The point for consideration is 

whether the provision providing for maximum period of 

ninety days is mandatory and, therefore, the Court is 

altogether powerless to extend the time even in an 

exceptionally hard case. 

It has been common practice for the parties to take long 

adjournments for filing written statements. The Legislature 

with a view to curb this practice and to avoid unnecessary 

delay and adjournments has provided for the maximum 
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period within which the written statement is required to be 

filed. The mandatory or directory nature of Order VIII, Rule 

1 shall have to be determined having regard to the object 

sought to be achieved by the amendment. It is, thus, 

necessary to find out the intention of the Legislature. The 

consequences which may follow and whether the same were 

intended by the Legislature have also to be kept in view. In 

Raza Buland Sugar Co. Ltd., Rampur v. The Municipal 

Board, Rampur (AIR 1965 SC 895), a Constitution Bench of 

this Court held that the question whether a particular 

provision is mandatory or directory cannot be resolved by 

laying down any general rule and it would depend upon the 

facts of each case and for that purpose the object of the 

statute in making out the provision is the determining factor. 

The purpose for which the provision has been made and its 

nature, the intention of Legislature in making the provision, 

the serious general inconvenience or injustice to persons 

resulting from whether the provision is read one way or the 

other, the relation of the particular provision to other 

provisions dealing with the same subject and other 

considerations which may arise on the facts of a particular 

case including the language of the provision, have all to be 

taken into account in arriving at the conclusion whether a 

particular provision is mandatory or directory. 
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In Sangram Singh v. Election Tribunal Kotah & Anr. (AIR 

1955 SC 425), considering the provisions of the Code 

dealing with the trial of the suits, it was opined that : 

"Now a code of procedure must be regarded as such. It is 

procedure, something designed to facilitate justice and 

further its ends : not a Penal enactment for punishment and 

penalties; not a thing designed to trip people up. Too 

technical construction of sections that leaves no room for 

reasonable elasticity of interpretation should, therefore, be 

guarded against (provided always that justice is done to both 

sides) lest the very means designed for the furtherance of 

justice be used to frustrate it. 

Next, there must be ever present to the mind the fact that our 

laws of procedure are grounded on a principle of natural 

justice which requires that men should not be condemned 

unheard, that decisions should not be reached behind their 

backs, that proceedings that affect their lives and property 

should not continue in their absence and that they should not 

be precluded from participating in them. Of course, there 

must be exceptions and where they are clearly defined they 

must be given effect to. But taken by and large, and subject 

to that proviso, our laws of procedure should be construed, 
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wherever that is reasonably possible, in the light of that 

principle." 

In Topline Shoes Ltd. V. Corporation Bank ((2002) 6 SCC 

33) (2002 AIR SCW 2794: AIR 2002 SC 2487) the question 

for consideration was whether the State Consumer Disputes 

Redressal Commission could grant time to the respondent to 

file reply beyond total period of 45 days in view of Section 

13(2) of the Consumer Protection Act, 1986. It was held 

that the intention to provide time frame to file reply is really 

made to expedite the hearing of such matters and avoid 

unnecessary adjournments. It was noticed that no penal 

consequences had been prescribed if the reply is not filed in 

the prescribed time. The provision was held to be directory. 

It was observed that the provision is more by way of 

procedure to achieve the object of speedy disposal of the 

case. 

The use of the word 'shall' in Order VIII, Rule 1 by itself is 

not conclusive to determine whether the provision is 

mandatory or directory. We have to ascertain the object 

which is required to be served by this provision and its 

design and context in which it is enacted. The use of the 

word 'shall' is ordinarily indicative of mandatory nature of 

the provision but having regard to the context in which it is 
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used or having regard to the intention of the legislation, the 

same can be construed as directory. The rule in question has 

to advance the cause of justice and not to defeat it. The rules 

of procedure are made to advance the cause of justice and 

not to defeat it. Construction of the rule or procedure, which 

promotes justice and prevents miscarriage has to be 

preferred. The rules or procedure are handmaid of justice 

and not its mistress. In the present context, the strict 

interpretation would defeat justice." 

97. 	We have given our anxious consideration to the ratio (supra) 

but we find that the principle as stated cannot be doubted but 

nonetheless, we are conscious of the fact that we are dealing with a 

question of transfer of government servant, appointed to a transferable 

post. A government servant has no vested right in a particular post. 

However now the Legislature have enacted a law, on subject, which up 

till now was not a subject of Legislative enactment. Thus, we have 

viewed the provisions of the Act from the angle of the right created in 

favour of a government servant, the power of authority to effect transfer 

by the authorities etc. Thus, in our opinion, the judgment, which is 

relied on by Shri Patil, is only of assistance to us to apply the principles 

of interpretation of a particular statute. The statute at hand cannot be 

called a statute providing a procedure, but it is for the protection of a 

government servant, against frequent unwanted transfers. 
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98. 	We then go to a judgment relied on by Shri Khaire, Learned 

Chief Presenting Officer. He referred on the case of Shailendra Dania 

(supra) to substantiate his stand, about the practice followed by the 

authorities in past, to receive application from the government servants, 

about transfer. In foregoing part, we have discussed the object of the 

Legislation, the mischief that was remediate etc.. Shri Khaire, said that 

while interpreting the provisions of the Act, this Tribunal also to take 

into account, the past practice, and for that matter the judgment of Apex 

Court is pressed in service. Let us consider that judgment. The subject 

matter of that case was in respect of promotion of a government servant, 

and in past practice was being followed by reckoning the experience of a 

particular government servant before he/she became eligible, but on 

promulgation of Recruitment Rules, the question that arose, as to 

whether the experience gained by Diploma Holders as Junior Engineer 

has to be counted for promotion, to the post of Assistant Engineer in the 

event, they are duly qualified as degree-holder. On that issue the 

question arose whether the past practice, can be used for interpreting the 

statutory provisions. The Apex Court in course has observed :- 

"26. In N. Suresh Nathan v. Union of India, a three-Judge Bench 

was called upon to decide a similar question as involved in 

the present case, namely, whether the three years' service 

experience for promotion for graduate Engineers would 

mean three years' service prior to obtaining the degree or 

three years' service after obtaining the degree. The relevant 
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Rule 11 provided for recruitment by promotion from the 

grade of Junior Engineers. Two categories were provided 

therein viz. one of degree-holder Junior Engineers with three 

years; service in the grade and the other of diploma-holder 

Junior Engineers, with six years" service in the grade, the 

provision being for 50% from each category. While 

interpreting the rule, this Court said that the entire scheme 

did indicate that the period of three years' service in the 

grade as a degree-holder and, therefore, that period of three 

years can commence only from the date of obtaining the 

degree and not earlier. The service in the grade as a 

diploma-holder prior to obtaining the degree cannot be 

counted as service in the grade with a degree for the purpose 

of three years' service as a degree-holder. The Court 

observed as follows : (SCC p. 586, para 4) 

"4. In our opinion, this appeal has to be allowed. There is 

sufficient material including the admission of 

respondent diploma-holders that the practice followed 

in the department for a long time was that in the case 

of diploma-holder Junior Engineers who obtained the 

degree during service, the period of three years' 

service in the grade of eligibility for promotion as 

degree-holders commenced from the date of obtaining 

the degree and the earlier period of service as diploma- 
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holders was not counted for this purpose. This earlier 

practice was clearly admitted by the respondents 

diploma-holders in para 5 of their application made to 

the Tribunal at p. 115 of the paper-book. This also 

appears to be the view of the Union Public Service 

Commission contained in their letter dated December 

6, 1968 extracted at pp. 99-100 of the paper-book in 

the counter-affidavit of Respondents 1 to 3. The real  

question, therefore, is whether the construction made  

of this provision in the rules on which the past practice 

extending over a long period is based is untenable to 

require upsetting it.  If the past practice is based on 

one of the possible constructions which can be made 

of the rules then upsetting the same now would not be 

appropriate. It is in this perspective that the question 

raised has to be determined." 

(Underlined by us) 

From a reading of the aforesaid judgment, it appears to us 

that after construing the relevant Rule the Apex Court has found 

that the past practice followed in the Department is consistent with 

the relevant Rule and such practice if is not inconsistent with the 

statutory provisions can be taken help of to interpret the provisions 

of the Act. 
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We proceed to reproduce the relevant part of judgment: 

29. In para 11 of the judgment, the Apex Court held : (M.B. 

Joshi case, SCC p. 426) 

"11. A perusal of the above observations made by this 

Court clearly show that the respondent diploma-

holders in that case has admitted the practice followed 

in that department for a long time and the case was 

mainly decided on the basis of past practice followed 

in that department for a long time. It was clearly laid 

down in the above case that if the past practice is  

based on one of the possible constructions which can  

be made of the rules then upsetting the same now  

would not be appropriate. It was clearly said 'it is in 

this perspective that the question raised has to be 

determined'. It was also observed as already quoted  

above that the Tribunal was not justified in taking the  

contrary view and unsettling the settled practice in the  

department. That apart the scheme of the rules in N. 

Suresh Nathan case was entirely different from the 

scheme of the rules before us. The rule in that case 

prescribed for appointment by promotion of Section 

Officers/Junior Engineers provided that 50 per cent 
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quota shall be from Section Officers possessing a 

recognized degree in Civil Engineering or equivalent 

with three years' service in the grade failing which 

Section Officers holding diploma in Civil Engineering 

with six years' service in the grade. The aforesaid rule 

itself provided in explicit terms that Section Officers 

possessing a recognized degree in Civil Engineering 

was made equivalent with three years' 	service was 

rightly counted from the date of obtaining such degree. 

In the cases in hand before us, the scheme of the rules 

is entirely different." 

30. In the above decision (i.e. M.B. Joshi case), N. Suresh 

Nathan was distinguished mainly on the basis of past 

practice and the Court further held that the rules under 

consideration in N. Suresh Nathan was entirely different 

from the scheme of the rule which the Court was considering 

in M.B. Joshi. We have carefully considered N. Suresh 

Nathan and it is not correct to say that the decision rendered 

in that matter was based on past practice. The Court, in fact,  

has considered and interpreted the relevant service rules and  

then found that such an interpretation is fortified by the  

practice followed in that Department.  

(underlined by us) 
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99. We will now, consider, the contention of Shri Khaire, 

Learned Chief Presenting Officer on the basis of the two affidavits filed 

by Shri Satish Tripathi, Additional Chief Secretary (Services), G.A.D. 

on 21st  August, 2007 filed in O.A. No.446/2007 as per our directions 

and the affidavit filed by Shri N.P. Patil, Principal Secretary, Respondent 

No.1 . These affidavits though filed in another Original Application, the 

parties agreed to read and consider them in these Original Applications. 

100. Shri Tripathi in his affidavit, regarding entertaining request 

by a government servant, has made following averments :- 

"5. I submit that there is no provision in the Act, regarding 

request transfer. However, the Government is engaged in 

preparation of rules as per the provisions of Section 14(1) of 

the Act, in which a provision regarding request transfer is 

proposed to be included." 

101. Shri N.B. Patil in his affidavit, in that behalf has submitted:- 

"Though the word "transfer on request" is nowhere defined in 

the said Act, it is respectfully submitted that due to transfers 

sometimes concerned Government servants may have to face 

certain domestic problems, e.g., his/her own/near blood 

relatives ailment, education of children etc.. Such domestic 

problems come on record only by way of representation made 
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by concerned Government servant. Hence, on this 

background, it cannot be justifiable if Competent Authority 

does not entertain such representation." 

102. 	Let us now consider those resolutions in existence prior to 

the Act. We have reproduced those resolutions in detail in earlier part of 

this order. Clauses 2, 5(a), 10, and 11 of circular dated 27.11.1997 

permitted the Competent Authority for transfer. This was being 

followed as a "practice", and on that background Shri Khaire wanted us 

to interpret relevant provisions of the Act, on the back ground of 

practice. It is accepted by Shri Tripathi in his affidavit that the 

provisions for request transfer is being included in the rules, which are at 

the stage of preparation. Thus, we have no hesitation to hold that till the 

relevant provisions are incorporated in the rules, the practice in vogue, 

on the basis of the resolution can be continued to operate, but however 

such request of a government servant has to be treated as a special or 

exceptional case, and then by strictly following the mandate of 2nd  

proviso of sub Section 4 and 5 of the Section 4, but of course this 

practice to be continued till the rules as envisaged by Section 14 of the 

Act are framed. As Shri Tripathi in his reply has referred to this aspect, 

we hope and trust that the State Government without any further delay 

will make the rules, so that there after that subject i.e. request transfer 

will also be covered by the Statutory Rules. 
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103. Though no specific submissions are made by the counsel 

based on the principle of repeal and saving as such but S/Shri Patil and 

Khaire faintly suggested that whatever is covered by the Act in relation 

with the two resolutions, stand impliedly repealed and what ever is left 

out from the two resolutions from the enactment, still survives. In 

foregoing part of this judgment by asterisk marks we have noted that 

those * * are not covered by the Act. We do not propose to ponder on 

this aspect as the State Government is actively processing of making of 

the rules under its power conferred by Section 14 of the Act, as such the 

question of request transfer on commencement of the rules will then be 

governed by the rules so made. The copy of draft rule was made 

available for our perusal and we noted that subject of "request transfer" 

is one of the item in the rules. Thus, we will not make any observation 

or record any finding on that issue (as on today) on that aspect. 

Now to the challenge to order of transfer on merit:- 

104. Having noted the contentions of S/Shri Lonkar, Patil and 

Khaire, Learned Chief Presenting Officer we now proceed to consider 

the files placed before us to find out whether the requirement of Act is 

complied and whether on merits they are sustainable. 

105. Three set of files i) Deputy Director, Agriculture, Nashik 

Division, Nashik. ii) Director of Agriculture, Pune and iii) Mantralaya 

Department of Agriculture, are placed before us for our perusal, which 
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contain the applications of the government servants in Agriculture 

Department and Deputy Director, Nashik. 

1) Letter dated 30.05.2007 from Deputy Director, Agriculture, 

Nashik to Directorate, Agriculture, Pune. 	This letter in 

response with the letter dated 23rd  May 2007 from O.S.D. 

Agriculture Water Resources and Khar Land Department, 

Government of Maharashtra, Mantralaya, Mumbai. 

2) The letter of O.S.D is in the file which reads: 

"TisliMaiturttE 	 cs14cv-4TNIcstct 

a-ITD-nAtE 	 TRI 	Tffl 	c•letti 

dit.-1.11e4 Act)icAell aTEZfAtcl.)V 

Tilt 	1413 c 3iTt. g)LITIT 	Pc13011 rule-I di 	TibTi WZiaitt c601. 3121 

ditG-tAq a=110:04e-ri iZ-ta211q.-tR mr-tulm f 	att." 

. 	The letter dated 30.05.2007 is in the file, which reads thus. By 

reading that letter following aspects emerge: 

rism211qUI 61  	dilaelca %cAZTT81Qz Ta TIEZ 

.1e4(-1 	 (R.1 EP:1 	4w1) 

dila( e-4 	5Tzi 	este a1e1 I UI OR 	 3:11-0Tt, 

.-ocs?-Roo(9 Et 
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31:Maci %IsIZET 3-ITS1011 	T4a-ITZTI 3-TR1-cf WTI Wla 3T,Z1c4A UITA1 	R5.1 

ERM4-1 -1 	tRaOlgul   w-cita 	c.N.ue_tra 4a art. 

9. 541 ctItcb8 	 es1   citcpT 	13tfilT, 

R. 531101c-A gW.21 3-1T3T1, OSI 7444-1, qt211.0 aiqw T-Rsi 3{Ricbta, cl)a5a-ui. 

TRI toa4-RmA 	a-Eqr 	 q=IZ 	 es1 

EfTla-M i-sz-r2i0-ft9 42) fail aa5 TactclAl 3-11t. 	cbcf1 -41 OiTt 	00(3 

gidf  	3V511-041 601Z 5TIA 3iTta. 	50-R 6* cbct-cf 

cIDOMail 5TITAFT 	3-19Arateetai R9 f~~iiE5 9R ROOE, d11 I cROTIR 

Qcgul E  ati gul 5:111ceitr2MTI 	cb.oega 4uitz qet 3R4 G1 AAA 

3-IIt. 	 % -Rtg-atz 	 coeuega WAFT "tet. 

cR4.    f8ctoll skt Efiet 	 tuf 	g)(4,eiatt 	 I-40a 

Tf-‘ 	g)t-ioft -ISZI.21011.9 4?) 	atslf 	TT 51ITAA 	altilro-V-0:17a0 

aZOTIR 	 ce4t30 1.141-et 	icrxecit 4ar-et. 

WZ1 3ifEM.M, 4t 1 Wa2I   3i9S-te.taTrata 	;c3 ai24 

	

aittm D,T ,stct-cit 	 cN.ue-lid 

31:Mact zi fafTt uN' 	 3To-ti4t u51-41%a cr 	3TT 

Tr-6-irttef 
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400,  

The information submitted along with the proposal is as under: 

1) 	S.A. Narkhede, Agriculture Supervisor Nagpur dated 29.05.2007. 

(followed by opinion of Deputy Director, Agriculture) 

Sr.No. Name of Agriculture 

Supervisor 

Date 	of 

Application 

Opinion/remark of 

Deputy Director 

1.  S.A. Narkhede 29.05.2007 30.05.2007 

2.  Aaher V.M. Not 	filed 	to 

Director 	but 	to 

Shri D.S. Ahire, 

MLA, Sakri and 

Shri 	Kolhe, 

ex.MLA 

30.05.2007 

3.  R. S .Wankede Complaint 

dt.27.05.2007 

from 	Shri 

Shivajirao 

Daulatrao 	Patil, 

Member Z.P. 

01.06.2007 

4.  P.N. Devse Recommendation 

from 	Shri 

Rohidas 	Patil 

vide letter dated 

26.05.2007 

04.06.2007 
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Thus the transfer of private respondents are effected for some extraneous 

consideration. 

File : Directorate of Agriculture, Pune: 

A) Letter dated 31st  May 2007 by the Joint Director (Agriculture) 

Administration addressed to Divisional Joint Director, Agriculture, 

Nashik Division, Nashik in reply to letter dated 30.05.2007 	(File No. 

7/5) 

ftsiTt 	 DIZ 	DA(-1 c11441c1211 

c1e-cilM 

 	3nutA 11:[ 	att/3nalt- /04 m'ectIct/ ZGOVR 00(9 'f4-  

00(9 

9. 	(3i) 2174th 01 	 . 71:13:174T-81 	 00E, 

AA-J:13:1 3:1t.R 9 aidia gco-ol 	cociai 	( 9 )  	Tr alto 

	 Et4lc1Z 	 c-e_41.-icH. 

3-lidlIce 	WZitFTiM rct;T   •4ocff  

3-10 	 31t. 

() 3TRATITE 	9 giElla Pct)ul 	cbciai 	7JI 3TrEi 	 

Tre4 	 3iTticveg 3.1.91 -fiaRt cst4cv-II 
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14-1g=[ 3-1741311 	3tRIZfrici cN.u21M qtralgxt ITTITZ 

TRI9-1101TAIE DTZ TEEMO 	 csl4cv-11 	 gap 

aTto 	3-11-311-zr 	,e-t6 	TItT Ligit0/34 T(24 ct-YOelia 4uIT-SIT 

Gl4cv-ITar81 3i1Sct-c1taTtlria   R9 E*141, Z00(9 

cbriTt-E, a (9 Vi   (3/ Z /R00(9 SIT 2IR1M rcluITII -4AT 1 3i9M-Ttc-I 

cb.euelia 

()   cbciai-V (V) (R.) MN V (s; ) SIT CRC 

ct)t-Je--fta 417T-TIT <5.14ce1R1181 	ct-)t--ZEITt 

gifum-T-Tti41 	 3ita2Tt 	3RA 1--&-1.)1W-dib1 01cV 	 

3ITA 

(g) 3r-RIcrci 	3:1a4 GicV 	T cRelUji fltllz 	3-19AZIUTFAtO clxviaj 

V( (i) 0:124 3i2-1 	 3-11A 3itt 	cbria:1-- aim f ii Tit cbc13:1131?-4 

'mt-glet 	3T2i1A ElM, fit VutM, 	garw-Ttiat, 

cr).rwt ct)clai-E SIT ZuZITTI24 3c,c,1%0F:ti 	 cb'eult-EIT TRiTt 

r119-1W-Ttat 	1:Tai0-14 FtE T 2tk-tc614 cbak-Trt41 	Et4tcA tpl 0- ITV 

cNctr 

(3-1)  	 atalcit gclitu aDi - 	24aUl -6-Ft ck-ctla QJt 

Iic~c~i 

 

3iTt. 

3-I.. iaD-1 

-ti 

W-ciTaT 	c1.e91-1 W-ctic-ItatO1243ut ZiZ5Eti 

9 Z R Tr.uiri ar614e_1 ffith-RT4 

Z R 1-2 02,17 
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	 3-ITsaaTFTu.  3i9-Tprzt   gdia gd-1161 T4-E cb-euTita 

(sr ) 	GiAlcb zlairjuct)v gira TRS[ c[44i1UJI 	Gite4ct-cit P,&ctict 

344?-oTITE - 9 oiEt QEI5 	- 	T 3:iET cbridi V((3) TITZ T449-1-dTUJI 

ctme.uTIR-t31-fal SIT?-{ 	3itt. 

311.3iTSct-c1 TRSE erSrzip utME b (Mali) 
TRE 3iTSct-citaTT, die t 	Zip[, 	- 

This file also does not refer or contain any application with 

medical certificate from the private respondents. 

Even in entire file no reference to the name of private respondents. 

In this file only two names figure i) Shri Shinde ii) Shri Damdhere 

File from Mantralaya Department: 

Documents : available are i) Original of letter of OSD dated 23.05.2007 

with list of 47 Agricultural Supervisor to be transferred as directed by 

the Hon'ble Minister. ii) Original letter of OSD dated 16.05.2007 with 

list of 11 Agricultural Supervisors whose transfers are recommended by 

political personalities. 

1) Letter dated 16th  May 2007 and 23.05.2007 by S.D.O along with lists 

A) 16th  May 2007 -11, Agriculture Supervisor with the recommendation 

VP' 
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in Respect of Shri Kakad, private respondent's recommendation is by 

Shree Suresh Jagganath Thorat, Member, P.S., Sangamner. 

	

105. 	On going thorough the three files coupled with the 

contentions raised by Shri Lonkar, Learned Advocate for both the 

applicant, we come to the conclusion that : 

i) Both private respondents are not due for transfer 

ii) The place or post on which the private respondents desired to 

be transferred and posted is occupied by the Supervisors, who 

are not due for transfer, as such they can not be transferred. 

iii) Cases of private respondents for transfer can be considered U/s 

4 (5) and approval for it was solicited. 

iv) Along with this letter copies of the applications are forwarded 

to Directorate, but surprisingly the copies of the so called 

request applications from the private respondents are not 

available in it. 

	

106. 	Consequently, we hold that the transfer of the private 

respondents are in total defiance of the Act. These are orders not passed 

in any public interest, administrative exigencies as tried to be impressed 

upon us, but are issued as private respondents who had approached or 

taken help of politicians/persons in power to seek the transfer or posting 

of their choice. Thus they are effected in arbitrary, colourable exercise 

of power opposed to rule of law and policy spelt out by the Act. In 
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effect the order dated 31st  May 2007 transferring the applicants and 

posting private respondents is in total defiance of statutory mandate as 

such bad in law and issued on extraneous consideration. Thus the order 

dated 31.05.2007 is bad in all sense. 

107. 	Having considered the historical background the relevant 

provisions of the Act, the law declared by the Apex Court, the pleadings 

of the parties, record and the learned and useful submissions of the 

learned counsel, the stage has come to record our conclusion. 

Accordingly, we record our conclusions in two part; first part will be 

about the true intent of the Act, second on factual aspect, re-challenge to 

orders of transfer. 

Part-I  

i) Fixed tenure of a government servant at a particular post is 3 

years for all groups. 

ii) The tenure of 6 years, as referred to in 1st  proviso dealing 

with the government servant, implies that in non secretariat service he 

shall be transferred from that office-department on his completing two 

full tenures there. In other words, he may be transferred to a post within 

particular office or department on completion of 3 years in that office 

and out of that office or department on completion of two tenures i.e. 6 

years. 
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iii) Preparation of list of government servants every year due for 

transfer in month of January is condition precedent to effect transfers in 

April/May which in common parlance, are called as general transfers. 

iv) General transfers will be in respect of the list of those 

government servants figuring in the list and none else. 

v) The list so prepared being final one in terms of section 4(3), 

no modifications or alterations are permitted thereafter. 

vi) The list so prepared, will be valid till the orders of transfers 

are issued in pursuant to that list. 

vii) There are no provisions contained in the Act to receive or 

entertain any representation or request for transfer once the list is 

finalized. However, before preparation of the list of the government 

servants in January, due for transfer, the competent authority may direct 

the head of office to apprise such government servant, due for transfer in 

April/May. In such eventuality a particular government servant whose 

name is to be included in the list as he/she has completed tenure of 3 

years at a post makes an application or representation for or against 

proposed transfer the same may be considered, according to exigency or 

need of administration but in no case such request will be binding on the 

administration. Such representation may enable the competent authority 
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to appropriately post the person or extend the tenure having regard to the 

provisions of Section 5 of the Act. 

viii) Any representation or request to the competent authority 

with any recommendations from an outsider, political, big wigs, Hon'ble 

Minister not in charge of such department, shall be summarily rejected 

and the Government servant indulging in such activities shall be firmly 

dealt with in accordance with conduct rules. 

ix) In case any application or representation is received from a 

government servant, due for transfer, such shall be only addressed to the 

competent authority and shall be made through proper channel only. 

x) Any application sent directly to any of the Mantralaya 

Department or Hon'ble Minister not concerned with the department shall 

not be entertained at any level. 

xi) On receipt of such application by the competent authority, 

the competent authority having regard to provisions of Section 4(4), 1st 

and 2nd  proviso r/w Section 4(5) of the Act shall consider that 

application and find out prima facie whether the reason or cause for 

transfer or non transfer from one post to another or retain at that place is 

genuine and just, then having regard to administrative exigencies, needs, 

availability of post etc. on the back drop of statutory provision, 

contained in Section 4 of the Act, that too after scrupulously adhering to 
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it, may entertain such request, representation, then order of transfer be 

issued. 

xii) In case such request of the government servant for transfer is 

received and it does not fit in to the statute, it shall be rejected and it 

shall not be necessary to intimate it to the concerned. 

xiii) The power or authority of delegation as envisaged in Section 

6(1), 2" proviso only in respect of Section 6 of the Act and that 

delegation shall not apply to Section 4 or Section 5 of the Act, unless 

specifically delegated. 

xiv) In case the delegatee after the delegation by the competent 

authority as provided in second proviso to sub section (1) of Section 6 

encroaches upon the areas covered by section 4 that will be illegal and 

void ab initio, without specific delegation. 

xv) Preparation of list under Section 7 of the Act and 

notification of it shall be for the purpose of effecting actual transfer and 

posting and for no other purpose. 

xvi) Consultation as envisaged and referred to in Section 4 and 

Section 6 of the Act shall be meaningful, real and effective. Superficial 

action in that behalf shall be avoided. 

40' 
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xvii) Reasons to be recorded as required by clause (ii) of proviso 

to sub section (4) of Section 4 and sub section (5) of Section 4 of the Act 

being mandatory, non recording of reasons shall vitiate the ultimate 

order. 

xviii) Reasons to be recorded as required by 4(4) proviso, clause 

(ii) and Section 4(5) of the Act may generally not be referred to in the 

order of transfer. However, the same shall be invariably recorded in 

concerned file. Reasons so recorded should indicate due application of 

mind by the competent authority to the fact and situation and law. 

Part II 

i) The impugned orders of transfer are vitiated by non 

application of mind. The three files produced before us, do not contain 

the application submitted by the respondents, no material (documents) 

are in the file to justify the order nor they show that there was 

consultation as envisaged. 

ii) No reasons as required by Section 4(4), 2
nd proviso or 

Section 4(5) are recorded. 

iii) Transfer orders of private respondents are issued at the 

behest and/or intervention of the political leaders having no connection 

with administration. 

40-  
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iv) The documents annexed with the reply by the respondent 

nos.1 to 3 (i.e. medical certificates etc.) are not in the file placed before 

this Tribunal. 

v) From the dates of issue of medical certificates annexed to 

reply by the State authority they appear to have been obtained to justify 

the action of transfer. 

vi) The transfer orders are vitiated by arbitrariness and issued 

not on administrative exigencies but on the basis of recommendation of 

Hon'ble Minister. 

vii) Orders of transfer do not come under any of the contingency 

or circumstances as indicated in Section 4 and 5 of the Act. Thus, those 

orders are issued contrary to law and are as such illegal. 

108. For the reasons and conclusions supra, in the result, both 

Original Applications are allowed. Impugned orders of transfers are set 

aside with no order as to cost. 

109. Before parting, we direct the Principal Secretary of 

Respondent no.1 to hold an enquiry against the officer, who has filed 

and verified the reply on behalf of respondent nos.2 and 3 by producing 

the medical certificates on the record of original application, when the 
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4 
	 same are not in any of the file. Producing those documents indicate that 

the deponent is intending to help the private respondents. 

110. Three files produced before this Tribunal are returned to Shri 

D.B. Khaire, learned Chief Presenting Officer. 

111. Registrar of this Tribunal is directed to forward copy of this 

judgment to: 

i) Additional Chief Secretary (Services), General 

Administration Department, Mantralaya, Mumbai 

ii) Principal Secretary, Agriculture, Animal Husbandry, Dairy 

Development and Fisheries Department, Mantralaya, 

Mumbai. 

iii) Benches of this Tribunal at Nagpur and Aurangabad. 

(R.B. Budhiraj4) 	 (A.B. Naik, J.) 
Vice-Chairman 	 Chairman 

4.10.2007 	 4.10.2007 

Date : 4th  October 2007 

Dictation taken by: S.G. Jawalkar. 

D:\Jawalkar\Judgements\2007\October2007\0.A.376-377.07J.907-Transfer.doc  

Admin
Text Box
             Sd/-                                                                    Sd/-
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI BENCH 

ORIGINAL APPLICATION NO.376 OF 2007 

DISTRICT : NASHIK 

Shri Murlidhar Changdeo Patil, 	 ..Applicant 

Versus 

Government of Maharashtra & Ors. 	 ..Respondents 

WITH 

ORIGINAL APPLICATION NO.377 OF 2007 

DISTRICT : NASHIK 

Shri Ravindranath Kashinath Patil, 	 ..Applicant 

Versus 

Government of Maharashtra & Ors. 	 ..Respondents 

Common appearances in both the matters: 

Shri M.D. Lonkar — Advocate for the Applicants 

Shri M.B. Kadam — Presenting Officer for the Respondent Nos.1 to 3 

Shri M.R. Patil — Advocate for Respondent No.4 

CORAM : 	Shri Justice A.B. Naik, Chairman 

Shri R.B. Budhiraja, Vice-Chairman 

DATE 	4th  October 2007 

PER 	 Shri Justice A.B. Naik, Chairman 
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ORDER 

1. After we pronounced the order, in these O.As. the learned 

counsel for the applicants Shri M.D. Lonkar submitted that as the 

impugned orders are set aside by this Tribunal, consequent Ole order of 

posting of the applicants to their original post is required to be passed by 

the authorities and for that matter Shri M.D. Lonkar submitted that 

specific time be given to the respondents to pass orders posting 

applicants to their original post. There is no difficulty in accepting this 

contention. 

2. Having accepted it, we direct the respondents to pass an 

order within two weeks from today posting the applicants at their 

original posts. 

(R.B. Bu raja) 	 (A.B. Naik, J.) 
Vice-Chairman 	 Chairman 

4.10.2007 	 4.10.2007 

Date : 4th  October 2007 

Dictation taken by: S.G. Jawalkar. 

D:\Jawalkar\Judgements\2007\October2007\0.A.376-377.07J.907-Transfer.doc  

Admin
Text Box
             Sd/-                                                                    Sd/-
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ground of factual/legal malafides has made for following averments, which 

reads thus :- 

"6. The petitioner has reliably learnt that when the Respondent No.2 

moved the Respondent No. 1 for choice posting in place of petitioner 

and that too within a period of two months of his present post at 

Kolhapur, that the Respondent No.1 declined to show any favour and 

accordingly made his intention clear on the concerned file, stating 

therein that the petitioner is not due for transfer in terms of recently 

promulgated rules of 2005 and therefore consequently, the Respondent 

No. 2 cannot be transferred in place of the applicant. The petition 

however states that for the reasons best known to the Respondent No. 2 

he could succeed in getting himself transferred in place of petitioner 

vide impugned order. Thus the said order is out rightly mala fide, 

arbitrary and illegal, more particularly when the petitioner has reason to 

believe that such order was an outcome of tremendous political 

pressure exerted by Respondent No. 2 upon the concerned Hon'ble 

Minister for Health so also upon the Hon'ble Chief Minister, without 

which the political pressure the impugned order of transfer could not 

have seen the light of the day. 

7. 	That in fact, even otherwise, the impugned order of transfer does 

not fall within the exceptions carved out under 4(4)(i) or 4(4)(ii) or 4(5) 

of the said rules. The petitioner states that in the facts of the present 

case as stated above, it is crystal clear that the by no stretch of 

imagination the impugned transfer order could be said to fall under any 

of the aforesaid three exceptions. This is because, admittedly, hardly 
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two months before the Respondent No.2 came to be transferred on 

administrative ground by Respondent No.1 from Satara to Kolhapur 

and he having joined at Kolhapur as Principal, Health & Family 

Welfare Training Centre, Kolhapur, there was no reason for hi to make 

any request to the respondent No.1 for being transferred that too in 

Kolhapur itself (at the distance of 2 Ks. away) and that too by 

dislodging the petitioner and posting him in the place of Respondent 

NO.2 when the petitioner was not due for transfer. That according to 

the petitioner, the Respondent No.2 has not at all made any request 

application to the Respondent no. 1 (whether through proper channel or 

directly) making out his strong case for transfer within the four corners 

of aforesaid three exceptions. That apart, even the Respondent No.1 

cannot justify to treat such impugned transfer order so as to bring the 

same within any of the three exceptions by treating the same as being 

an order of transfer being based on special reasons or in exceptional 

circumstances or as a special case, that too by recording reasons in 

writing on the file or otherwise 

2. 	Thus the applicant by making the allegations quoted (supra) has 

attributed that the order dated 4.8.2006 has been issued not on the 

administrator needs or exigencies, but it is issued only on the wish of 

political personality, thus, the order being mala fide, arbitrary and illegal. 

Second ground of attack is that after the enforcement of Maharashtra 

Government Servants Regulation of Transfers and Prevention of Delay in 

Discharge of Official Duties Act, 2005, (herein after referred to as 'the Act', 



the transfer of the government servant has to be made vii strict compliance 

with the provisions of the Act, that too only after following the procedure 

envisage in the act. It is the contention that the transfer order under challenge 

in this application is issued without following the mandatory provisions of 

the act. Thus it is in violation of statutory provisions. 

3. Respondent No. 1 having filed affidavit-in-reply by 

Shri S.V. Kolekar, Under Secretary in Public Health Department, 

Mantralaya, Mumbai, supported the order by contending that the transfer of 

the applicant has been effected strictly in accordance with the provisions of 

the Act and in particular by following the procedure as laid down by Section 

4(5) of the Act. It is contended that Section 4 Sub-section (5) empowers or 

authorizes the competent authority to order the transfer of a government 

servant even before the complication of his tenure of 3 years at a post and as 

such in exercise of that power the transfer is ordered. In other words the 

Respondent No. 1 supported the order by contenting that it is effected strictly 

according to the provisions of the Act. 

4. Respondent No. 2 has filed his reply, opposing the claim of the 

applicant by taking specific contention and explained why he was transferred 

by the impugned order. He contented that the application requires to be 
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dismissed as the applicant has suppressed number of material facts from this 

Tribunal, as a matter of fact it is the applicant who brought pressure on the 

authorities by approaching political bigwigs only with an object or intention 

to stick up to the post of District Health Officer, Z.P., Kolhapur as such he 

cannot make any grievance on that ground. It is contended that alleged 

breach of the statutory provisions are not enforceable in court of law. It is 

contended that the applicant is transferred from one post to another which is 

situated in Kolhapur itself, both post or offices are within radius of one km. 

only as such even if the applicant or for that matter, the Respondent No. 2 

join those post no prejudice will be caused to any one or even it will not 

disturb or create any problem on family front nor they are required to shift or 

change their residence. It is averred that the applicant's performance as 

District Health Officer, Zilla Parishad, Kolhapur was not satisfactory, 

inasmuch as, the applicant was unable to handle the pressure work or 

complete the targets set out by the department. Thus it is averred by the 

Respondent No.2, that on this count the applicant came to be transferred from 

that post, I will test this contention/submission at this stage itself whether the 

tne% 

\ r-  Competent Authority or for that matter the Respondent No.1 who is lasknown 

of these aspect has supported the order on this premises or ground. 

Respondent No.1, who is a Competent Authority to order a transfer of 
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officers like applicant and the Respondent No.2, has not raised such 

contention, even not remotely there is any suggestion in the reply in that 

context. If the contention/submission as advanced by Respondent No.2, was 

in fact existed then the Competent Authority, could have referred to this 

aspect in the reply or by producing contemporaneous record, to support or 

justify the order on that ground, but Respondent No.1 has not said anything 

of this sort, as such in my opinion, the contention/submission that is made by 

Respondent No.2 only with oblique intention. Thus I reject the contention, 

and need not probe into it any further. 

5. 	To resume further averment/submission of Respondent No.2 who 

contended that the present application is bad for non-joinder of necessary 

party. It is contended that Director of Health Services is a necessary party, in 

view of the provision, made in Section 4 Sub-section (5) of the Act. The 

Director being preceding authority of the Competent Authority, whose 

approval or permission is necessary for transferring the applicant as well as 

the Respondent No.2. In this way it is submitted that this application be 

dismissed at the threshold, it is a submission that the presence of Director is 

necessary, to find out whether there exists any special case and his prior 

permission is obtained as required by the act. In other words, a special 
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circumstances may be there which may be in the know of the Director, that 

probably have been placed before the competent authority, and on being 

satisfied about the special case the order might have been issued. Thus to 

bring these aspect before this Tribunal, the Director is necessary party. This 

contention is also not available to Respondent No.2 as the Respondent No.1 

i.e. Competent Authority has not justified the order on these grounds. If that 

is a fact in existence then the Respondent No.1 definitely would have referred 

to in the reply or by producing relevant record justified the order thus in my 

opinion that Respondent No. 2 has raised this allegation without any 

foundation or any material to substantiate this contention. Thus the same is 

rejected. 

6. 	It is contended by Respondent No.2 that the applicnt is mixing different 

issues in this application which has hardly any relevance to judge the 

validity of the order dated 4.8.2006. The Respondent No.2 has come with 

categorical statement about the fact of his meeting with Hon'ble Speaker of 

the Assembly at Satara, who expressed his desire that Respondent No.2 is to 

be posted as District Health Officer, Zilla Parishad, Kolhapur. The 

Respondent No.2 has disclosed this aspect by contending :-. 

kosl-c9k 
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"9. I further submit that even during May 2006, I was not due for 

transfer, inasmuch as, I had not completed normal tenure of three years 

in the post at Satara. Incorrect statement is made by the petitioner in 

paragraph 6.5 that I was due for transfer and therefore, was transferred 

form Satara to Kolhapur. Fact, however, remains that I came to be 

transferred from Satara to Kolhapur and as an obedient Government 

servant I immediately accepted the said posting by resuming my duties. 

At this place it would be worthwhile to mention that Hon'ble Speaker 

of the Legislative Assembly, Shri Babasaheb Kupekar personally met 

me while I was posted at Satara in the month of April 2006 and 

apprised me of his desire to post me as District Health Officer, Zilla 

Parishad, Kolhapur, considering my past service record. In my 

submission, that is how the issue of my transfer to the present post of 

DHO was set in motion before the authorities. It seems that the 

recommendation of the Hon'ble Speaker were not considered for some 

or the other reason which rather compelled the Hon'ble Speaker to 

convene a meeting, in which the Hon'ble Minister holding the portfolio 

of Health, Respondent No.1, so also the Director of Health Services  

were directed to remain present. The said meeting was held on or 

about 29.6.2005. In the said meeting the issue of my transfer and 

posting as DHO, Zilla Parishad, Kolhapur was discussed and after 

considering the pros and cons, a decision was arrived at to transfer me 

in the post held by the petitioner. It is therefore evident that decision to 

transfer me to the post of DHO, Zilla Parishad and petitioner to the post 

of Principal was crystallized on 30th  June, 2006. Formal order however 

came to be issued on 4th  August, 2006. Without prejudice to the 
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aforesaid contention, I submit that before deciding to post me in the 

post held by the petitioner, special circumstances were set out, 

approval/recommendation of the preceding authority to transferring 

authority i.e. in the present case Director of Health Services was 

considered and approved. No only this, prior approval of the Hon'ble 

Chief Minister also came to be obtained and it is only thereafter the 

order of transfer came to be issued. It is therefore evident that the order 

of transfer has been issued within the four corners of the statutory 

provisions and no case is made out by the petition seeking judicial 

intervention. It is also important to note that the provisions of Sec. 4(5) 

starts with a non-obstentate clause, giving overriding power to the 

concerned authority to transfer a Government servant from one place to 

another, irrespective of whatever stated in the other provisions of the 

said Act". (underlined by me) 

The Respondent no.2 though denied the fact that he has indulged in 

bringing any political pressure on the authority but on the other hand he has 

explained that Hon'ble Speaker of Assembly on his own expressed desire 

that the applicant should be posted as District Health Officer, Kolhapur. He 

contended that neither the Hon'ble Minister for Health Services nor the 

Hon'ble Chief Minister, have been impleaded as parties in this application, in 

view of the allegations made by the applicant, as they are not before this 

Tribunal, thus it is contended that, that the averments or allegations made by 

the applicant to that effect may not be gone into by this Tribunal, as Hon'ble 
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Ministers can only refute or rebut that allegation. The Respondent No.2 has 

contended that the applicant in fact has approached Shri Jaywant Patil, The 

Hon'ble Minister in the State Cabinet and at his instance he secured the 

posting of his choice, but however no authentic material, or specific instances 

are brought on record by him thus no importance can be attached to this 

contention, he has also taken usual contention about the scope and ambit of 

jurisdiction of the Court/Tribunal in considering the challenge to the transfer 

orders issued by the Competent Authority, and prayed for dismissal of this 

application. 

7. The applicant filed a rejoinder to the replies filed by Respondent Nos. 1 

and 2 and contraverted all the adverse averments made by them. 

Respondent No. 2 by filing sur-rejoinder he has produced some documents to 

demonstrate before this Tribunal that his performance as District Health 

Officer or Medical Officer wherever he worked being good and appreciated. 

In my judgment all these documents being irrelevant to consider the points 

raised in this application. 

8. The contentions raised or averment made by the applicant and by the 

Respondent No.2 being words again words, they both are claiming that other 

has brought political pressure on the authorities to seek the posting of choice, 
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thus I had to find out from the file produced by Shri Khaire, Learned Chief 

Presenting Officer, at the time of hearing of this application about the factual 

aspect i.e. who has brought political pressure on the authority, in seeking 

favourable posting, however, it depends on, how the Respondent No. 1 

while passing the order has reacted or whether Respondent No.1 exercise the 

authority or power uninfluenced by any such consideration, or acted 

independently and passed the order in the interest of the administration or as 

situation demands and that too adhering to the provisions of the Act. I will 

advert to this aspect, little later. 

9. Now a days this Tribunal is coming across number of cases involving 

transfers of Government servant, that the transfers are issued or effected at 

the behest of political personalities and at times the authority-in-charge, yield 

or succumb to that pressure, unwillingly. This tendency is still in vogue in 

spite of the introduction of the legislation governing the regulation of transfer 

of Government servants. 

10. First I have to consider the validity, legality and propriety of the 

impugned transfer order also on the backdrop of the statutory provisions. 

Till the present legislation the transfer orders were effected or regulated by or 

under the executive directions issued by the State Government or other 
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Competent Authorities in charge of administration but in view of the 

introduction of the legislation covering the transfer of Government servant it 

is necessary to me to consider the various statutory provisions, as all the 

learned counsels for the parties have made elaborate submission, by referring 

the various provisions of the Act. 

11. Prior to the introduction of the present legislation, i.e. the Ordinances 

and the Act, the field was occupied by the circulars or regulations issued by 

the Executives under Article 162 or Rules of Business framed under Article 

166 of the Constitution of India. For the first time in the year 2003 a need 

was felt by the State Government to have a comprehensive legislation on the 

question of transfer of the government servant, thus, the Governor of 

Maharashtra having satisfied that the need was felt to take immediate action 

to meet the situation thus in exercise of power conferred upon him by Sub-

clause (1) of Article 213 of Constitution of India. The Governor of 

Maharashtra promulgated, the Maharashtra Government Servants Regulation 

of Transfers and Prevention of Delay in Discharge of Official Duties 

Ordinance, 2003. The said ordinance was promulgated on 23.8.2003 and it 

came into operation with immediate effect.. In view of the mandate of 

Article 213 (2) (a), the ordinance was required to be converted into the Act of 

I 
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legislature by requiring bill to be tabled before the Assembly. Accordingly 

the LC Bill No.XV of 2003 called as Maharashtra Government Servants 

Regulation of Transfers and Prevention of Delay in Discharge of Official 

Duties Bill, 2003 was introduced in the Legislative Council on 17.12.2003. 

When the bill was tabled the council has adopted the motion for referring it 

to the joint committee of both the houses, and accordingly the bill was 

refereed to the Joint Committee of the Legislature. As the bill was referred to 

the joint committee, the Ordinance which was issued on 23.8.2003 could not 

be converted into the Act, visualizing this situation that the bill which was 

introduced could not be passed in that Session, as such a situation arose to 

repromulgated that Ordinance as such again, the Governor of Maharashtra 

by invoking the power conferred on him by Article 213 of the Constitution 

of India again promulgated the Ordinance being Ordinance No.1 of 2004 

thereby continuing the provisions contained in Ordinance of 2003 and the 

provisions of Ordinance No. 1 of 2004 were deemed to have come into force 

from 25.8.2003. 

12. Prior to these Legislations, the transfers of the Government servants 

admittedly were regulated or effected on the basis of the guidelines or 

executive instructions issued from time to time by superceding all those 
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earlier guidelines, a comprehensive guidelines was issued by Circular, i.e. 

General Administration Department No. SLV-1097/CR.20/97/XII a dated 

27.11.1997 and by another circular dated 7.2.1998. In spite of these 

circulars, it was noticed by the Government that those circulars were not 

followed scrupulously at the various levels, in the administrative department 

and did not have desired effort. Thus need was felt by the Government to 

ensure strict compliance with the transfer policy. The State Government to 

have a legislation for regulating transfers of all government servants thus the 

Bill, referred to above was introduced and after the report of the Joint 

Committee the Bill which was introduced in the State Assembly was adopted 

and the Act being Act No. XXI of 2006 called as Maharashtra Government 

Servants Regulation of Transfers and Prevention of Delay in Discharge of 

Official Duties Act, 2005 came to be passed accordingly. After the passing 

the Act and it was sent for the assent of the Governor of Maharashtra. 

Having received assent to it, the Act was published in the Government 

Gazette on 12.5.2006 though the act was published in Government Gazette 

on 12.5.2006 the date of implementation, was not published. Therefore, in 

terms of sub section (2) of Section of the Act by a notification published in 

Government gazette the date of commencement was published as such the 

Act came into force with effect from 1.7.2006 and from that date all the 
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transfers of the government servants has to be effected or required to be made 

or regulated by or under the provisions of the Act. 

13. Before adverting to the merits of the contentions of the learned 

counsels on the point of various provisions of the act it will be expedient to 

take note of various provisions contained in the act and to know true 

intendment of the Act, i.e. i) what was the situation prior to the passing of the 

act ii) what mischief or default were noticed before introduction of the Act 

iii) whether it is remedical. 	Presently I am dealing with an application 

transfer order issued by the State Government transferring the applicant is 

challenged, thus, I will refer to the relevant provisions dealing with transfers. 

The act consist of four chapters, the relevant chapters for my consideration 

being Chapter 1 to 3. 

The Preamble of the Act reads:- 

"An Act to provide for regulation of transfers of Government servants 

and prevention of delay in discharge of official duties". 

Application of the Act :- 

"This Act applies to all Government servants in the State services as 

referred to in Sub-section 3 of the Section 1 of the Act. Section 2 of the Act 

4 
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contains the definition clauses. The material and relevant clauses of 

definition being :- 

2(b) "Competent authority" means the appointing authority of 

the Government servant and shall include the transferring authority 

specified in Section 6; 

Clause (i) 'Transfer' means posting of a government servant from one 

post, office or department to another post, office or department. 

(j) 	"Transferring Authority" means the authorities mentioned in Sec. 

6. 

So far the present case is concerned though the applicant and 

Respondent No.2 are posted in Kolhapur City only, but in fact is transfer, as 

defined in clause (j) of Section 2 of the Act. Both the counsels accepted that 

the order is passed by the Competent Authority as defined under Clause (b) 

of Section 2. 

Chapter II of the Act deals with the tenure of posting, transfer and 

transferring authority. Section 3 deals with tenure of posting which read 

thus :- 

3(1) For All India Service Officers and all Groups A, B and C 

State Government Servants or employees the normal tenure in a post 



,or 

17 

shall be three years." (Rest part of the Section not taken as it is not 

relevant) 

Then Section 4 which deals with tenure of transfer as all the learned 

counsels made submissions on the basis of this section, it will be appropriate 

to reproduce Section 4 of the Act. 

"4 (1) No Government servant shall ordinarily be 

transferred unless he has completed his tenure of posting as 

provided in Section 3. 

(2) The Competent Authority shall prepare every year in the 

month of January, a list of government servants due for 

transfer, in the month of April and May in the year. 

(3) Transfer list prepared by the respective Competent 

Authority under sub-section (2) for Group A Officers 

specified in entries (a) and (b) of the table under section 6 

shall be finalised by the Chief Minister or the concerned 

Minister, as the case may be, in consultation with the Chief 

Secretary or concerned Secretary of the Department, as the 

case may be: 

Provided that, any dispute in the matter of such 

transfers shall be decided by the Chief Minister in 

consultation with the Chief Secretary. 
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(4) The transfers of government servants shall ordinarily be 

made only once in a year in the month of April or May. 

Provided that, transfer may be made any time in the 

year in the circumstances as specified below, namely :- 

(i) to the newly created post or to the posts which 

become vacant due to retirement, promotion, resignation, 

reversion, reinstatement, consequential vacancy on account 

of transfer or on return from leave ; 

(ii) where the Competent Authority is satisfied that 

the transfer is essential due to exceptional circumstances or 

special reasons, after recording the same in writing and 

with the prior approval of the next higher authority. 

Section 5 which deals with extension of tenure as that question as it is 

not involved in this application. Thus it is not taken. Then come to Section 

6 which deals with transferring authority. Section 6 reads thus :- 

"6. The Government servants specified in column (1) of the table 

hereunder may be transferred by the Transferring Authority specified 

against such Government servants in column (2) of the table". 
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TABLE 

Group of Government Servants 
(1) 

Competent Transferring Authority 
(2) 

(a) Officers 	of 	All 	India 
Services, all Officers of State 
Services in Group "A'" having 
pay-scale of Rs.10,650-15,850 
and above 

Chief Minister 

(b) All 	Officers 	of 	State 
Services in Group "A" having 
pay-scales less than Rs.10,650- 
15,850 	and 	all 	Officers 	in 
Group "B" 

Minister-in-charge 	in 	consultation 
with 	Secretaries 	of the 	concerned 
Departments. 

(c) All employees in Group 
44c,, 

Heads of Departments. 

(d) All employees in Group 
c,D,, 

Regional Heads of Departments 

Provided that, in respect of officers in entry (b) in the table working at 

the Divisional or District level, the Divisional Head shall be competent to 

transfer such officers within the Division ; and the District Heal shall be 

competent to transfer such officers within the District : 

Provided further that, the Competent Transferring Authority specified 

in the table may, by general or special order, delegate its powers under this 

section to any of its subordinate authority. 

Section 7 requires that a lost if Competent Authority is to be published; 

Section 7 reads :- 

.A's4Sisc'47.\ 



20 

"7. Every Administrative Department of Mantralaya shall for the 

purposes of this Act prepare and publish a list of the Heads of 

Departments and Regional Heads of Departments within their 

jurisdiction and notify the authorities competent to make transfers 

within their jurisdiction for the purposes of this Act". 

14. Shri Bandiwadekar, Learned Advocate for the applicant contended that 

unless and until the list as required by this Section i.e. Section 7 is published 

and the authority is notifies the Competent Authorities, no transfer can be 

ordered. I see no substance in this contention as it is irrelevant for the point 

at issue raised. If one look at Section 6, the Competent Authority is 

designated. It is not disputed that for the transfer of applicant and the 

Respondent No.2, authority referred to in Clause (b) of Group of Government 

Servants in the table is the Competent Authority thus the contention about 

notifying the authority as per Section 7, raised by Shri Bandiwadekar being 

irrelevant need not be gone into the facts of this case. 

15. Section 14 of Chapter IV under title Miscellaneous makes a provision 

for making rules to carry out the purpose of this act. However, Shri D.B. 

Khaire, Learned Chief Presenting Officer states that the rules as envisaged 

under Rule 14 are not ye made, be it as may no submission on that count are 

advanced before me. In the present proceedings and noting will turn or 
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depend on framing or non-framing of the Rules having gone through the 

various provisions of the Act. From the provision referred to above, after 

the act came into force, the transfer of a government servant is to be effected 

in accordance with the provisions of the act. Before proceeding to consider 

the merit of the contention, all the counsels are in agreement, about 

competency of the legislature to enact the present Act. 

16. As the subject matter of the present controversy being a "transfer of a 

government servant" thus I have to trace out whether the act creates any 

right in favour of a government servant so as to give a government servant to 

challenge the same and seek enforcement of that right by approaching this 

Tribunal. There are number of judicial pronouncements dealing with the 

questions regarding transfer of the government servants and their rights most 

of those judgments are based on the challenges to transfer order which were 

effected in contravention of the executive guidelines, issued under Article 

162 of the Constitution of India or circulars issued by the incharge of the 

administration to transfer a government servant, that power to effect the 

transfer by the competent authorities is recognized and accepted by numbers 

of judicial pronouncements, where it is held that any breach of such 

guidelines or circular, are not enforceable by the Courts or the Tribunal. 
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From the judicial pronouncement dealing with the challenges to a transfer 

order issued by the Competent Authority, transferring a servant or employee, 

following aspects are to be kept in mind, while exercise, the jurisdiction of 

judicial review of such order. Those are viewed as :- 

(a) A Government servant holding or appointed to a transferred post 

has no vested right i.e. 

i) To claim that he may be posted at the particular place or 

other 

ii) During his service tenure he is liable to be transferred from 

one place to another. 

(b) An order of transfer is an incident of service. 

(c) The Government servant has no choice to select the post or place. 

(d) He has no right to say that some other government servants be 

transferred to other or a particular post or place and place or post him 

in that post.. 

(e) Under service rules, governing the condition of their services 

they are full time government servant and liable to be transferred 

anywhere in State of Maharashtra 

(f) 	If the transfer made in the administrative exigencies or reasons, 

normally the Court or Tribunal will not interfere with it. 
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V 

(h) No government servants has any legal right to be posted forever 
4 

	

	

at any one particular place, since transfer of a government servant to a 

transferable post from one place to another not only incident of service 

but condition of service placing of a particular government servant, is 

within the domain of the administrative authority who are in known of 

i) situation ii) efficiency of a particular government servant etc. 

(i) Transfer always necessitated with i) Public interest ii) Efficiency 

in the public administration, iii) Need to post a particular government 

servant having regard to his/her expertise or eligibility etc.. 

(j) Transfer of a public servant made on administrative ground or 

public interest should not be interfered with unless there is strong and 

reasons that the transfer order is illegal on the ground of i) violation of 

statute or rule ii) or is tented with mala fides or colourable exercise of 

power. 

Though the parameters, (supra) mainly based on consideration of 

challenge to a transfer order, effected or issued on the basis of executive 

instructions, guidelines etc. but still those aspect can be considered as a 

guiding features to judge the challenges to the transfer order issued under the 

terms of the Act. 	After noticing the parameters or arena the Court or 

Tribunal can or cannot travel. 



17. I will now consider the factual aspect about which there is no 

controversy. 	
In the impugned order, there is a reference, that the order is 

being issued on the request of the applicant, if it is established and proved 

that the impugned transfer order is issued on his request, then I need not go 

into the questions raised before me, if it is not established that the applicant 

has not requested for his transfer, then the questions will have to be gone 

into. The order dated 4.8.2006, is made part of paper book which 

reads thus :- 

3i. T. W_Tiqa T4P-111:1 3if4w-e_tia Gtid 	Tfe-1-41 11-"ail 	[ 

9. gl. gt. U. Meta (Respondent No.2) f-',Aczt 3iltzt 319.1wtt 
roteZteetl, 4--11:g grark 3iTtuTt 	T., 	cbce-itul Pi‘2I4iol 

0111z 
(tl. 	dil 	zn 	1-311) 

(1k---asTER) 

R. gl. et. u. all (Applicant) 

iZTiczt 3iltzt 319-Wit 

qmr. 	3IRDTt 	aT.,..y 

coceitut P%I4iul 
--1-11:g (Ai. ui 	ei.t 

51 	(P2IfeW4 tZlicv thW, 	A--"Ixg 

ct)N.uite-ct) 

(From the order reproduced above one gets 

" i•e• on request, that transfer 

an impression because of 

is issued on request made 
the word 

by the applicant). Shri Bandiwadekar, Learned Advocate however disputed 

this aspect and challenged correctness of it, he contended that there is factual 

incorrect statement or reference is made in the order, in fact the applicant has 
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not asked either presently or in past for being posted or transferring him from 

the post of District Health Officer, Z.P., Kolhapur to Principal, Health & 

Family Welfare Training Centre, Kolhapur. He contended that assuming 

without accepting that the fact be correct then he submitted that Respondent 

No.1 should have said so in the reply and should have demonstrated in what 

manner or method the applicant requested the Competent Authority i.e. by 

making an oral request or by written representation, surprisingly nothing is 

brought on record by Respondent No.1 to establish the fact of request by the 

application to test this contention I have to examine the file produced before 

me. Having examining entire file minutely there is no application submitted 

by the applicant nor there is any other material to accept this fact that apart 

even there is no positive averment in the affidavit, filed by Respondent No.1 

about the request of the applicant. Thus in absence of any material on record 

and on the background that the applicant has disputed the fact of his request, 

which is not contraverted by both the Respondents, thus I had to hold that the 

applicant has not made any request for his transfer from the post of District 

Health Officer, Z.P., Kolhapur and agreed to be posted as Principal on the 

other hand the record disclosed that in the letter written by the Hon'ble 

Speaker to the Hon'ble Minister for Health, there is a reference about the 

request made by the applicant, to which I will advert later on. 
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18. The Respondent No.2 has accepted that Hon'ble Speaker his meeting 

with Hon'ble Speaker expressed his desire, that Respondent No.2 should be 

transferred as District Health Officer, Kolhapur, and as such at his 

intervention the transfer order is issued and this being the factual position, 

emerging from record. As such the moot question being whether the 

Competent Authority after commencement of the Act, can order transfer of 

applicant, be it may be in Kolhapur City. 

19. The Act was enacted for regulating the transfer of the government 

servant as such the transfers are to be regulated by and under this act. The 

act empowers the Competent Authority to transfer its subordinate under the 

provisions of this Act. The Act refers to the tenure which means :- " The 

normal tenure in the post shall be 3 years" Thus the Act specifies the tenure 

of a Government servant at a particular post or at a particular place at least 

for 3 years. Going by the provision of Section 3, it is clear that a government 

servant is to be retain at one place for a tenure of 3 years, thus retention of a 

government servant at a place for 3 years there is some sort of assurance in 

the statute itself to a government servant, but, however, one has to find out, 

whether that tenure is mandatory or just, a enabling assurance. This will 

have to be ascertain from the Section itself, in foregoing para. I had 
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T 	 reproduced Section 3 , the important words used in that Section, being the 

word 'normally' is used in this Section followed by word 'shall'. Thus what 

is the importance of these two words in the Section is to be ascertain, thus I 

will first ascertain the literary meaning of word 'normally'. Word 'normal' is 

adjective and term "normally" being adverb the plain or dictionary meaning 

of word 'normal' mean — in accordance with an established law, or 

conforming to a type a standard, regular, natural, constituting a standard 

made, designating a condition, the word 'normally' as used in the Section 

being adverb, which denote a usual or accepted rule or process, normally is 

synonymous; as usually or normal. Thus it is in general, as a rule, on the 

whole, or by and large, or more often, than not, 'as normal' as usual' 

naturally 'conventional'. Thus going by the dictionary or popular meaning, 

followed by word 'shall' thus the tenure of 3 years has to be treated being 

as mandatory, or by and large which again depending not upon the meaning 

but the intention of the legislature to use these two words. That intention can 

be not merely from the words used by the legislature but from variety of 

other circumstances and consideration prevailing at that time. 	The 

circumstances to ascertain the intention of legislature to interpret the 'tenure' 

of 3 years has to be gathered. As I had notice from the object and reason 

appended to while promulgating the Ordinance indicates that the resolution, 



circulars etc. (probably those having no force of law and cannot be enforced 

by the Courts or Tribunals) could not get designed result, thus the legislation 

is intended to define a tenure of 3 years, for fixing this tenure of 3 years at a 

place is with a designed intention, being, that a government servant to be 

retained in a post at least for a period of 3 years, so as to have some sort of 

stability, certainty, to gain experience, bear responsibilities of the post etc., 

which this vivid object the tenure of 3 years is introduced, which has to be 

construed being mandatory or compulsory, and a government servant in 

normal course is not liable to be transferred unless a government servants 

completes 3 years tenure at a particular post, that is why the legislature have 

used word 'normally' followed by 'shall'. This conclusion of mine also gets 

support from the next section i.e. Section 4, which says that "no government 

servant shall ordinarily transferred unless he completes his tenure of 3 

years". Thus both Section 3 and 4(1) refers to the tenure of 3 years, as such 

that much tenure is assured to the Government servant, by the statute and in 

this way a right is created in favour of a government servant. Thus by 

considering section 3 r/w S. 4(1) together it leads to inevitable conclusion 

that a government is normal course shall not be transferred from one post till 

he/she completes 3 years tenure/posting at a particular post and any transfer 

before completion of that tenure, gives a right to say that, such transfer is 
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contrary to law, and he has a claim to be retained at a particular place at least 

for 3 years. 

20. But that is not end of it, the Legislature are aware that a situation may 

arise when a government servant is required to the transferred before he/she 

completes his or her tenure of 3 years at a post/place, thus the Legislature in 

Section 4 itself has made such provisions and laid down a procedure to 

effect the transfers before completion of the tenure of 3 years. This aspect 

now to require to be considered as this aspect is center of controversy.. 

21. As stated above, Section 3, of the Act deals with tenure of posting. 

Section 4 of the Act deals with tenure of transfer, meaning thereby retaining 

a government servant at a particular place till he or she completes 3 years in a 

post. Section 4(1) opens with word 'no' and followed by the sentence "shall 

ordinarily be transferred unless he completes his tenure as referred to in 

Section 3 of the Act" bare looking at this part of the sentence it indicate that 

the 3 years tenure being imperative, meaning thereby to have fixed tenure 

for a government servant at a particular post. Thus conjoined reading of 

Sections 3 and Section 4(1) of the Act leads to an inevitable conclusion that 

the normal tenure of posting and transfer had to be 3 years at a place, to 

buttress my views, following well known rule of construction can be pressed 
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in service, and, the inference can be drawn from the negative language used 

in the statute, (as said by Craise : Statute Law 6th  edn. P.263). "If the 

requirement of the statute which present the manner in which same thing is to 

be done, are expressed in negative language that is to say if the statute enacts 

it shall be done in such a manner, and in no other manner it has been laid 

down that those requirements are in all cases absolute and that neglect to 

attain them will invalidate whole proceeding". To this known cannon there is 

an exception i.e. a contrary is indication is in the statute itself, that can be 

gathered by referring to further provision of the Section 4(4) proviso, clauses 

(i) (ii) in Section 4 of the Act. The Legislature by using words `No' `Shall' 

and 'Ordinarily' made its intention clear that a government servant, shall not 

be transferred, unless he/she has completed his/her tenure, here again the 

use of word 'Completed' assumes significance, the use of word 'completed' 

used in past tense, which means a state of being 'completed', fulfillment, also 

synonyms — completion. As per dictionary meaning of completion i.e. the 

Act of completing or the state of being completed. Thus only on completion 

of 3 years tenure at a particular post a government servant can be transferred, 

otherwise not. This is the net result of the combined reading of Sections 3 

and 4 (1) of the Act. But this being general rule it has also exception, what 

are those exceptions will be discussed herein after. 
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22. The Section 4, Sub-section (4) proviso (i)(ii) and Sub-section 5 of the 

Act provides an exception to the general rule contained in Section 3 r/w S. 

4(1) of the Act as discussed above. Shri Khaire, Learned Chief Presenting 

Officer appearing for the Respondent No.1, while supporting the order, has 

contended that the impugned order is issued, by the Competent Authority, by 

resorting to the power conferred on the Competent Authority, by virtue of 

Sub. 5 Section 4 of the Act. 

23. Shri Lonkar, Learned Advocate for the Respondent No.2 

supported the contention of Shri Khaire, in addition to, he by taking support 

of Sect 4, (Sub-section 4) proviso clause (i), contended that the applicant is 

being transferred from the post of District Health Officer to the post of 

Principal which fell vacant on account of transfer of Respondent No.2 from 

the post of Principle, as such the present case is covered and protected by the 

exception carved out by Clause (i) of proviso of Sub-section 4, of the Act, 

this contention has to be considered on the backdrop of the facts on record. 

The fact as disclosed will not detain me to reject this contention of Shri 

Lonkar, by some order dated 4.8.2006, both have been transferred, thus 

when the order was issued, the post of Principal was not vacant, as such by 

no stretch of imagination one can contain that so far as the Respondent 
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No.2's transfer is concerned it is protected or covered by the exception of 

Clause (1) of proviso of Sub-section 4 of Section 4 of the Act. 

"Now about Competent Authority and its Authority to order a transfer" 

24. In case at hand the applicant and the Respondent No. 2 are the officers 

indicated in Part (b) of table of Section 6 of the Act, as such the competent 

authority being the Minister-in-charge as such the transfer has to be ordered 

by the Hon'ble Minister in consultation with Secretaries of the concerned 

department, by (ii) clause of proviso to Sub-section 4 of Section 4 of the Act 

read with Sub Section (5) of Section 4 of the Act , a power is given to the 

competent authority to transfer a government servant at any time in a year, 

even prior to completion of the tenure of 3 years, provided the circumstance 

referred to in Clause (ii) of proviso to Sub-section 4 and Sub-Section (5) of 

Section 4 are present and complied with. The Respondent No. 1 in reply it 

has stated that there is no breach of these provisions and the order is effected 

only after the procedure envisage in the section is followed. The Respondent 

No.1 placed strong reliance on Sub-section 5 of Section 4 of the Act. Let 

me consider this aspect. Sub-section (5) of Section 4 of the Act begins with 

a non-obstante clause, meaning thereby giving some kind of overriding effect 

to Sections 3 & 4 of the Act. Thus if the transfer is to be made by taking 
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recourses to either Sub-Section 5 and 4, proviso Clause (ii) r/w Sub-section 

(5) of Section 4 of the Act, then the procedure that is provided has to be 

followed. Whether the procedure is followed or not, is to be ascertain from 

1 
the facts brought on record. This aspect lug necessarily a question of fact, --- 

thus, if the Competent Authority having regard to the circumstances, desires 

to transfer a government servant, before completion of tenure of 3 years then 

the required conditions to be complied with the conditions are (i) there is a 

special case (ii) prior recording reason for effecting transfer and (iii) 

obtaining prior permission of the immediately preceding Competent 

Authority. Thus on facts I have to find out, whether these conditions are 

fulfilled. Shri Khaire, Learned Chief Presenting Officer, contend that 

condition no. (iii) in the Sub-section is only directory and not mandatory and 

even if it is not complied, it will have no adverse effect on the order passed 

by the Competent Authority. 

25. In Section 4 of Sub-section 5 an unusual phrase is used which reads 

"with prior permission of immediately preceding Competent Authority" 

in this case there is no dispute that the Minister-in-charge in consultation 

with Secretary of the concerned department being a competent authority, to 

order the transfer, then before effecting transfer by invoking Sub-section 5 of 

Section 4 of the Act, prior permission of subordinate has to be obtained in 



34 

the hierarchy of the department i.e. Hon'ble Minister-in-charge being Head 

followed by the Secretary of the department, then followed by Divisional 

Head etc.. The Competent Authority authority is the Hon'ble Minister and 

the Secretary of the department, than obviously the Director of Health 

Services, who is immediately preceding Competent Transferring Authority 

whose prior permission has to be obtained, thus, it sounds strange, as a 

higher authority has to rest its discretion or authority, and, to exercise it only 

after permission of its subordinate is obtained. Reading this provision in the 

Section it appears unusual, the Learned Chief Presenting Officer is not in a 

position to explain or demonstrate the purpose of this peculiar condition. 

That is why he contended that this requirement is only directory. Shri D.B. 

Khaire, Learned Chief Presenting Officer to substantiate this aspect has 

referred to the report of the Joint Committee. The committee has deliberated 

on this aspect i.e. permission it has noted several clauses in the Ordinance 

and in particular Sub Clause 5 of Clause 4 of the Ordinance as referred 

which reads thus :- 

"(5) Notwithstanding anything contained in Section 3 or this Section, 

the Competent Authority may, in special cases, after recording reasons 

in writing and with the prior permission of the (Government or the 

Chief Minister as the case may be) immediately preceding Competent 



35 

Transferring Authority mentioned I the table of Section 6 , transfer a 

Government servant before completion of his tenure of post". 

26. In Clause 5 of the Ordinance the authority of whose prior permission is 

to obtain, being the Government or the Chief Minister with is perfectly 

correct position. When the bill was referred to the Joint Committee, the Joint 

Committee in its report about clause 4 sub clause (5) has suggested suitable 

amendment by making reference to the existing situation. Clause 4 of the 

report being relevant to understand the contention of Shri Khaire. The same 

is being reproduced :- 

Clause 4 of the report as suggested by the committee reads thus :- 

"(4) The transfers of Government servants shall ordinarily be made 

only once in a year in the month of April or May ; 

Provided that, transfer may be made any time in the year in the 

circumstances as specified below, namely — 

(i) 
to the newly created post or to the posts which become vacant 

due to retirement, promotion, resignation, reversion, 

reinstatement, consequential vacancy on account of transfer or on 

return from leave; 

(ii) where the Competent Authority is satisfied that the transfer is 

essential due to exceptional circumstances or special reasons, 

.F4 



36 

after recording the same in writing and with the prior approval of 

the next higher authority". (Underlined by me) 

27. Accordingly, the committee suggested that the transfer of a government 

servant prior to completion of normal tenure, prior permission of next higher 

authority is to be obtained, this sounds reasonable and logical also, if one 

looks at the table provided in Section 6, then the Hon'ble Chief Minister 

being 'next higher authority to the Competent Authority', and in such cases 

his approval is required but however in sub section 5 of section 4, no such 

change is found, leaving the things as it is, still the fact remain that on record 

there is no permission by the Director of Health Services, to the transfer 

order in question. 

28. Shri D.B. Khaire, Learned Chief Presenting Officer contended that if 

one reads Sub-section (5) of Section 4, in proper perspective the procedure 

that effecting transfers some sort of transparency is indicated in the matter of 

transfer and to avoid allegations arbitrary exercise of power by the authorities 

or allegations of mala fide etc.. He submitted that the order dated 4.8.2006 

no doubt issued after commencement of the Act, however, the competent 

authority having authority or jurisdiction, to order the transfer by taking 

recourse to Sub Section 5 of Section 4 of the Act by following required 
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4 	 procedure, impugned transfer order came to be passed. He submitted the 

procedure prescribed by Sub Section 5 of Section 4 of the Act is in fact 

followed in true spirit. He submitted that so far as the special case and 

recording of reasons being imperative, however, he stated that prior 

permission of immediately preceding Competent Authority being a 

discretionary, that part is not complied with. He submitted that to have the 

transparency and to avoid the arbitrariness at the level of competent authority 

the procedure was incorporated. In the present case, he stated that the special 

reasons are in fact recorded in the concerned file, thus he submitted that so 

far the permission of Director is concerned, it was not complied with as it 

was not imperative or mandatory by that the order will not become illegal or 

bad for that matter in order to substantiate this contention. 	Shri Khaire 

relied on a judgment of the Apex Court reported in AIR 1961 SC 200. In the 

case of L. Hazri Mal Kuthiala Vs. Income-tax Officer, Special Circle, 

Ambala, he placed reliance in para 5 and 6 of the report, in that case a 

question arose about the consultation with some authority of the Income-tax 

Department before passing an order by the Commissioner of Income Tax. 

On factual back ground of that case, the Apex Court was called upon to 

consider whether the provisions of consultation is directory or mandatory. 

On the facts the Apex Court made the following observations: 



38 

(5) The Patiala Income-tax Act contained provisions almost similar 

to Ss. 5(5) and 5(7A) of the Indian Income-tax Act. Sub-section (5) 

differed in this that the Commissioner of Income-tax was required to 

consult the Minister-in-charge before taking action under that sub-

section. The only substantial difference in the latter sub-section was 

that the Explanation which was added to S. 5(7A) of the Indian 

Income-tax Act as a result of the decision of this Court in Bidi Supply 

Co. v. Union of India 1956 SCR 267 ((S) AIR 1956 SC 479) did not 

find place in the Patiala Act. The Commissioner, when he transferred 

this case, referred not to the Patiala Income-tax Act, but to the Indian 

Income-tax Act, and it is contended that if the Patiala Income-tax Act 

was in force for purposes of reassessment, action should have been 

taken under that Act and not the Indian Income-tax. This argument, 

however, loses point, because the exercise of a power will be referable 

to a jurisdiction which confers validity upon it and not to a jurisdiction 

under which it will be nugatory. This principle is well-settled. See 

Pitamber Vajirshet v. Dhondu Navlapa ILR 12 Boni 486 at p. 489. 

(6) The difficulty, however, does not end there. The Commissioner,  

in acting under S. 5(5) of the Patiala Income-tax Act, was required to  

consult the Minister-in-charge. It is contended that the Central Board 

of Revenue which, under the Indian Finance Act, 1950, takes the place  

of the Minister-in-Charge was not consulted, and proof against the  

presumption or regularity of official acts is said to be furnished by the 

fact that under the Indian law no such consultation was necessary, and 

the Commissioner 	, having purported to act under the Indian law, 
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could not have felt the need of consultation with any higher authority. 

This, perhaps, is correct. If the Commissioner did not act under the 

Patiala law at all, which enjoined consultation with the Minister-in-

charge and purported to act only under the Indian law, his mind would 

not be drawn to the need for consultation with the Central Board of 

Revenue. Even so, we do not think that the failure to consult the 

Central Board of Revenue renders the order of the Commissioner 

ineffective. The provision about consultation must be treated as 

directory, on the principles accepted by this Court in State of U.P. vs. 

Manbodhan Lal Srivastava, 1958 SCR 533 : ((S) AIR 1957 SC 912) 

and K.S. Srinivasan v. Union of India 1958 SCR 1295 at p. 1321 :( 

AIR 1958 SC 419 at p. 430). In the former case, this Court dealt with 

the provisions of Art. 320 (3)(c) of the Constitution, under which 

consultation with the Union Public Service Commission was necessary. 

This Court relied upon the decision of the Privy Council in Montreal 

Street Railway co. v. Normandin 1917 AC 170 where it was observed 

as follows : 

	The question whether provisions in a statute are directory or 

imperative has very frequently arisen in this country, but it has been 

said that no general rule can be laid down, and that in every case the 

object of the statute must be looked at. The cases on the subject will be 

found collected in Maxwell on Statutes, 5th  edn., p. 596 and the 

following pages. When the provisions of a statute relate to the 

performance of a public duty and the case is such that to hold null and 

void acts done in neglect of this duty would work serious general 

A 
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inconvenience, or injustice to persons who have no control over those 

entrusted with the duty, and at the same time would not promote the 

main object of the Legislature, it has been the practice to hold such 

provisions to be directory only, the neglect of them, though punishable, 

not affecting the validity of the acts done." 

The principle of the Privy Council case was also applied by the Federal 

Court in Biswanath Khemka v. Emperor 1945 FCR 99 : (AIR 1945 FC 

67) and there, as pointed out by this Court the words of the provision 

were even more emphatic and of a prohibitory character. The essence 

of the rule is that where consultation has to be made during the 

performance of a public duty and an omission to do so occurs, the 

action cannot be regarded as altogether void, and the direction for 

consultation may be treated as directory and its neglect, as of no 

consequence to the result. In view of what has been said in these cases, 

the failure to consult the Central Board of Revenue does not destroy the 

effectiveness of the order passed by the Commissioner, however, 

wrong it might be from the administrative point of view. The power 

which the Commissioner had, was entrusted to him, and there was only 

a duty to consult the Central Board of Revenue. The failure to conform 

to the duty did not rob the commissioner of the power which he 

exercised, and the exercise of the power cannot, therefore, be 

questioned by the assessee on the ground of failure to consult the 

Central Board of Revenue, provision regarding which must be regarded 

as laying down administrative control and as being directory. 

1 
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How far above observations are applicable in the present controversy or 

come to help of Shri Khaire in support of his contention will be considered at 

a later stage of this order. 

29. Resuming the discussion on the point of permission, the Director, 

Health Service being a subordinate or immediate preceding authority to the 

Competent Authority, I take a situation by way of illustration, the Competent 

Transferring Authority i.e. concerned Minister, in consultation with the 

Secretary of the department, having treated a case of transfer of a government 

servant, in fact as a special case and decided to transfer the concerned 

government servant, but (the subordinate) i.e. immediately preceding the 

Competent Transferring Authority refers to grant permission then the 

Competent Transferring Authority cannot exercise its authority and power to 

transfer that government servant even if that being a special case. In my 

judgment that condition act as clog of the power of superior or higher 

authority. Thus on these premises obtaining prior permission as required by 

this section will not be considered mandatory or a condition precedence, thus 

I accept the contention of Shri Khaire that this request is not mandatory one, 

if it is treated as mandatory then it will be a clog on the power of the higher 

authorities, and it will give undue importance to the subordinate officers and 
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such situation or condition is to be avoided, for the above reasons and on 

face of it the said requirement appears to some extent unreasonable and it 

will give unnecessary importance to the subordinate authority of the 

competent transferring authority, on whose permission only the transfer has 

to be effected, is to be treated as not necessary. 

30. The judgment of the Apex Court in case of L. Hazari Mal on which the 

reliance is placed by Shri Khaire had contended that 'Term prior permission' 

used in Sub-section 5 of Section 4 be read as prior consultation. Let me test this 

aspect by considering the litrary and the dictionary meaning of 'permission' and 

`consultation' as Sub-section 5 of Section 4 used "prior permission".. 

Shri Khaire wants me to read it as 'prior consultation'. The meaning of word 

`permission' and 'consultation' has to be understood in proper perspective, if 

the meaning of both the words are synonymous, then there may not 

be any difficulty in accepting the proposition, Webster's Comprehensive 

Dictionary 
	

(Encyclopedia 	Edition 	Page 	941). 

Defines word permission — The act of permitting or allowing, formal 

authorization consent. Synonyms : allowance authority, authorization, to 

justify another in acting without interference, or censure 

The Black Law Dictionary VIII th Edition defines permission as - 
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Permission : A license to do a thing; an authority to do an act which, 

without such authority, would have been unlawful. Act of permitting, 

formal consent, authorization, leave license or liberty granted, and it 

has a flexible meaning depending upon the sense in which it is used. 

31. If one look to the term permission in local parlance that means to 

seek a permission from the Competent Authority or Higher Authority whose 

permission necessary by law say for example to conduct a stage performance, 

to hold a fair, or to deal with some commodity, so on and so forth, then the 

permission from a Competent Authority has to be obtained if any act done 

without such permission then that will lead to either a penalty or punishment 

as the case may be, as such always a permission has to be obtained from 

superiors or a Competent Authority, seeking prior permission from a 

subordinate by the superior authority cannot be insisted, and for that matter 

impugned order cannot be faulted with. 

32. Now the word consultation dictionary meaning of the word given by a 

Webster Comprehensive Dictionary (Encyclopedia Edition Page 281). 

"Consultation" the act of consulting to meeting for conferred, giving a 

professional advice. Term consultation came for consideration before the 

Apex Court in several cases and the Apex Court succinctly explained the 
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term consultation, word 'consult' implies conference of two or more persons 

or more minds in respect of a topic in order to enable them to evolve a 

correct or at least a satisfactory solution. 'Consultation" connotes meeting of 

mind, to achieve a solution. It is to be noted here that the term consultation is 

used in several Central and State enactments but still the Legislature in the 

present enactment has not used word 'consultation' but used word 

`permission' and this make a difference. Thus it is not possible to read word 

consultation in place of 'permission', if I do it, then I will be rewriting the 

section, which is not permissible with the jurisdiction of this Tribunal. 

33. Thus having seen extensively the dictionary and legal meanings of 

these words and with the help of several judicial pronouncements, in my 

judgment, it is not possible for me to subscribe the view propounded by Shri 

Khaire. Thus the meaning and purport of consultation being altogether 

different and distinct that cannot be equated with the permission. 	But 

consultation not necessary for the purpose of a complete action, consultation 

has to be prior for taking future action. Thus both these terms have 

altogether different meaning and facet and dimensions. Thus the argument of 

Shri Khaire on the basis of judgment of Apex Court in Hazarimal's case 

cannot be accepted and the facts and situation brought on record in the 

present case. The term prior pen-nission cannot be read as prior consultation. 
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34. I had already arrived at the conclusion that the act of prior permission 

of subordinate to the competent authority being a clog on the power of the 

Competent Transferring Authority. Thus to that extent I have to accept the 

contention of Shri Khaire that the prior permission is not necessary, and that 

aspect is to be treated as directory. 

35. The things does not rest here, further requirement of exercise of the 

power to transfer under this Sub-section if to be exercised then it has to be 

done in the manner referred to, in the section i.e. the using of power it is 

hacked by two conditions i.e. i) a special case ii) reasons to be recorded, this 

aspect requires more deliberation, as I referred to sections in earlier part of 

this order, Sub-section 5 of Section 4 begins is with non — ab stante clause, 

the Sub-section 5 is sort of exception to the earlier part of Section 4 or for 

that matter Section 3. Thus Sub-Section 5 authorized the Competent 

Transferring Authority to transfer a Government servant irrespective of the 

conditions in Section 3 and Section 4 (1) of the Act and two clauses of the 

proviso to Sub-section 4 of the Act. Thus to some extent the Competent 

Transferring Authority has given an upper hand to effect the transfers of the 

Government servant even before he or she completes normal tenure of 3 

years as the Competent Transferring Authority being in-charge of the 

A 
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department and it knows the requirement of that department. However to 

exercise this power the conditions that are required to be fulfilled being i) in 

special case ii) after recording reasons in writing for ordering transfer. As 

the Respondent No.1 in his affidavit have placed reliance on Sub-section 5 

of Section 4 to demonstrate or disclose the source of a power. So far the 

power of the Competent Transferring Authority to transfer, a government 

servant is accepted phenomena to contend otherwise is impermissible. The 

power in the transferring authority is thus has to be accepted but in the cases 

covered by Sub-section (5) of Section 4, is not an absolute power, that has to 

be exercise only after two conditions stated in it are fulfilled. 

36. In the present case the transfer being effected in terms of Sub-section 5 

of Section 4, thus I have to find out what is the special case pleaded or spelt 

out by Respondent No.1 and whether any reasons are in fact recorded. At 

this stage I note the submission of Shri M.D. Lonkar, he contended that 

sufficiency and insufficiency of reasons so recorded cannot be gone into by 

the Court or Tribunal in its jurisdiction of judicial review. If the reasons are 

present either in the order or in the file i.e. then their sufficiencies or 

insufficiencies etc. need not be gone into and if I found that reasons are 

present in the file then I have to accept, that the necessary condition is 

4 
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complied with, and I need not ponder on the issue whether for those reasons 

the order can or cannot be issued. 

37. The importance of recording the reasons by the quasi judicial or 

administrative authorities concerned being highlighted by the Apex Court in 

series of its judgment, the landmark being Union of India Vs. Tulshiram 

Patel Reported in AIR (1985) III SCC 398 the majority view is reflected in 

paragraph 134 of the judgment. In a later case of M.I. Sivani Vs. State of 

Karnataka (1995) 6 SCC 289, the Apex Court reiterated the importance of 

recording reasons by the administrative authorities; in para 32 of this 

judgment the Apex Court made following observations :- 

"32. It is also settled law that the order need not contain detailed 

reasons like court order. Administrative order itself may contain 

reasons or the file may disclose reasons to arrive at the decision 

showing application of mind to the fact in issue. 	It would be 

discernible from the reasons stated in the order or the contemporaries 

record. Reasons are the link between the orders and the mind of its 

maker when the rules direct to record reasons, it is a sine qua non and  

condition precedent for valid order". (underlined by me) 

Thus from the observation of the Apex Court supra, it is apparent that 

reasons must be recorded before taking an action, and those reasons must 

disclose of application of mind by the concerned. the presence of reason 
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either in the order or on the concerned file, and after perusing the file if the 

Court/Tribunal is satisfied that reasons are recorded, which indicates 

conscious application of the mind, than the Tribunal need not probe the 

question any more. 

38. Thus, recording of reasons is necessitated for two oblique purposes i) 

to have a transparency and to avoid arbitrariness ii) the arbitrary action or 

arbitrariness is the scorn enemy of Article 14 and thus when a statute 

authorizes the particular authority to act in the particular manner and to 

perform the duty or obligation in the manner prescribed by the statute then 

the action has to be taken or done in the manner provided in the statute and 

any other no manner, thus, the Competent Transferring Authority having 

taken resources of Sub-section 5 of Section 4. I have to consider whether 

requirements envisages in the Section are complied with. 

I make it clear I am not going to consider that if there exist a reason or 

reason in the file then sufficiency of or insufficiency of it cannot be gone 

into. 

39. The three requirements being condition to be observed before 

transferring a government servant i) there being a special case ii) to record 

the reason in writing iii) with prior permission. So far as third condition is 
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concerned, I had dealt with that aspects earlier and held that prior permission 

is not necessary when the Competent Transferring Authority executed or 

exercised that power. 

40. The Respondent No. 1 who filed reply has made a specific statement 

that the reasons are recorded separately in the file. The file is made available 

for the perusal of this Tribunal and Shri Khaire, Learned Chief Presenting 

Officer stated that the reasons for transfer are recorded in the note put up for 

approval by the concerned to the Competent Transferring Authority which 

reads thus : 

3-12,714-1- c}-161,2.1K%alra-IT 	4clicb 90 urga, zoos qr VITITITZ N.14. 

R. 	 er. Iraq qt it Ali 	1t rulc613-11 	 TtI 144IcR ET 	4uza-41 

F211-bl.eli2ttlatlet) ct)uald 3i111311t, 	TR. ai l (3ii) e-Iirett raa2lit 3-1Tie,)0 

ratc-61 3TRYort 319-Wit Ti-dDnAla 34i1W-alv-41 ,eiat ROOF Zil (st&-1id-fE4 gr. Wciq 

rtrao, ratc,61 311tPTI 3AM-itzi1dRT z[f41 GI4gt Mtrigf 3TRZI a E  E5E IIUI gr214iul 

gugt 	 t N31131, .aldR1 ZIT lzgM-Z fk 9/(9/ov qrzo Th-T-4-za 61A. 

TiearAla 	4alctaltal ft-Ttc,6( 3ithoZi 3-19-Wt, Tri ugictz gr. a. u. d-o. 

9E,/(3/0(.3 

9.0.0 	 clulact) 3-19ATial z1t td citak 11-01 311t.fralefla of W Tte4 

1-1qica eiaifitalT aZet TEIZZ c-N.uald neat 	celicleitt Y. a 	i fk3iT31, 

c4"— Tug ut4rdita awtrtl al4c1114D1 mlruaI of WORE alticellc118, celiril R-4-dtct ctl2114 

eiZIPAT a eii414TAI  	319tikelgitAta ItIcAelet V(c1) 
ate ctietTIRc 	It i ati. apaJit 	clitaelc14131T42etcbct( 31*, c-If 317iu1T ;WO 

342TRA TET-4-Z ctxtuald ad 311t. (Emphasized by me) 
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41. The note so prepared, for approval, which according to Shri Khaire 

refers to the reason. The file further shows that the said note was first 

approved by Under Secretary who opined that permission or approval from 

the Hon'ble Chief Minister to be obtained. Thereafter, the note was placed 

before Deputy Secretary then to Secretary then before the Hon'ble Minister 

for Health and then to the Hon'ble Chief Minister. All these authorities have 

approved paragraph no. 4 of the note (supra). No doubt, the note so prepared 

was placed for approval of the Hon'ble Chief Minister and accordingly it was 

approved, thus, that note for approval whether can be treated as reasons 

recorded by the Competent Transferring Authority. Section 4 Sub-section 5 

mandates that the Competent Authority to record the reasons thus it is for the 

Competent Transferring Authority to record the reasons and not to approve 

the note put up by its subordinates. Even though this Tribunal cannot go into 

the question of sufficiency or insufficiency reasons still the question whether 

the Competent Transferring Authority has followed the mandate of statute in 

true sense can be gone into, the reasons so recorded must co-relate with 

special case, as the government servant is being transferred before 

completion of tenure of 3 years. 

A 
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42. Now about the 2nd  requirement of the special case. The special case 

has to be ascertain on a factual aspects, and for that matter, I will have to find 

out from the reply filed by Respondent No. 1 whether there is any reference 

to a special case as admittedly Respondent No. 1 has invoked or gone by sub-

section 5 of Section 4 of the Act. The word 'special' used in this sub-

section means distinguished by "some unusual quality" or "out of the 

ordinary". Thus special case therefore in context of exercising power, as a 

specific contention is raised by Respondent No.1, to transfer the applicant 

and the Respondent No.2, thus Respondent No.1 treated as 'special case' 

thus he has to spell out that special case, may not be in the order itself but 

this aspect can be demonstrated from the record or file, in the file produced 

before me there are no reason or any circumstance indicates any 'special 

case'. (Meaning of word 'special', stated above is taken from words and 

phrase, Permanent Edition and Webster Comprehensive Dictionary 

Encyclopeadia Edn. Page 1024). Respondent No. 1 is silent on the point of 

the special case. While recording the submissions, I have recorded the 

submissions of Shri Khaire when he contended that existing of special case 

and recording of reasons being mandatory that is to be followed. So far the 

requirement of recording the reasons are concerned I have already referred to 

that aspect above but so far the special case is concerned the reply by 
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Respondent No. 1 is silent. Thus in absence of any explanation on the part of 

Respondent No.1 about the existence of special no material is brought on 

record to establish this aspect as a matter of fact; then in such situation I 

have to go back to the note prepared for approval or / sanction and to find out 

whether there is any reference, to a special case, however, there is reference 

to the letter from the Hon'ble Speaker of Legislative Assembly dated 

10.4.2006 to the Hon'ble Minister for Public Health and Family Welfare. 

That is indicative of fact that the initiation of process of effecting transfer of 

the applicant and Respondent No. 2 is on the basis of the letter dated 

10.4.2006, though the Respondent No. 1 in the affidavit has not referred to 

this aspect but Respondent No. 2 frankly disclosed this fact in his reply and 

referred to the fact of his meeting with the Hon'ble Speaker and the Hon'ble 

Speaker in that meeting expressed his desire that the Respondent No. 2 

should be brought to Kolhapur as District Health Officer. With this backdrop 

and the frank disclosure by Respondent No. 2 it compels me to refer to the 

letter of the Hon'ble Speaker addressed to the Hon'ble Minister for Public 

Health and Family Welfare which is available in the file which reads thus :- 

f4. 9o.V.RocA 

gY. Watt turaa, rutc-5t 3TR-Yo74 3ifr-T41 	ficiRT 	DIAz ct WFITd 	 

ttraa Tti4t Tatk41 

	

— 3iltd?J   aulaolza 1:141cR W-e:ka 3i,a(11-41 3{1- 2-RJ 

it)l&ft Mcb cbtdi c, c4 311t. 	1ail 4- 11:KZ 	WZITa 3R-Icic4 	c1-11, fv c i 3TRYat  
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Td 	 aetN. 3R1-Fq-A?[ice[ cst4cA1dy;s" q--aa  Flurt-zu 	i. Mtt untta 

	

zn-41 	co.eoeuct TET4, fug.  (Underlined by me) 

43. In the letter (supra) the Hon'ble Speaker has made reference that the 

applicant is ready to accept his transfer from District Health Officer at any 

other post and for that reason Respondent No.2 be brought in his place. The 

applicant has denied this very fact of making any request or showed his 

willingness to opt for any other posting or transfer. Thus the reference or the 

letter of the Hon'ble Speaker is not a fact situation, be it as may. The fact 

remains that the wheel of administration started moving only after this letter. 

Thus in view of this undisputed facts and in particular in absence of special 

reasons assigned by Respondent No.1 can one say that the transfer of the 

applicant vis-à-vis Respondent No.2 is a special case. The answer will be in 

negative. One can understand that if the authorities dealing with the 

department including the Minister-in-Charge may initiate the move to 

transfer of a particular officer under his department according to the needs of 

the departments or requirement for placing a particular officer at a particular 

place. But if the initiation or move of a transfer is made at the behest of any 

other authorities or any person unconnected with the affairs of the 

department, holding any high post indulges in requesting for a transfer of a 

government servant. Can it be a special case, it is imperative on the part of 
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the person in charge of the administration to abide by law than to succumb to 

such method. They must show their loyality to the kingdom than the king. 

Thus initiation of the present transfer, process is corrupted or influenced by 

extraneous consideration i.e. the letter dated 10.4.2006 from the Hon'ble 

Speaker. The Legislation is brought only to avoid and prohibit such type of 

interference in the matter of government servant, but it has to be said with 

regret that the real object of the Legislation is not still achieved as desired. 

When the Legislature have protected the interest of the Government servants 

by introducing Legislation by giving some sort of assurance that he or she 

may not be transferred for a period of three years from the particular place 

i.e. with intention that at least a Government servant is assured about his 

posting for three years on a particular post which is a reasonable period for a 

Government servants to work with his full dedication and devotion to the 

work but if the transfer are effected frequently then a government servant is 

frustrated, he looses his efficiency and devotion to the duty and run after the 

political bigwigs to seek transfer which always involves quid-pro-quo. Thus 

the impugned order is not passed on any valid administrative reason or 

exigencies. 

44. The Respondent No.1 has not pleaded about special case. This aspect 

i.e. letter of Hon'ble Speaker is considered independently thus, in my 
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judgment, the exercise of power to transfer of the applicant and the 

Respondent No. 2 is in violation of mandate of Sub-section 5 of Section 4. 

The language of the section makes it abundantly clear that the Competent 

Transferring Authority is under an obligation for prior recording of reason, 

relating to the special case thus reason to be recorded must make or spell out 

about special case, as in my judgment the Legislature stepped in and 

circumscribed and allowed the Competent Transferring Authority to transfer 

a government servant, even before he or she completes 3 years tenure, and 

left it open to the Competent Transferring Authority to do it only in special 

case that too by recording reasons thus to exercise this power there must 

exists a special case and reasons are to be recorded which must be in 

consonance with each other. Both these aspects are wanting or silent in this 

case. Now to the reasons recorded (in the file) i.e. the rioting in my opinion 

are not the reason disclosing a special case but what is noted being a facts 

situation brought on record which relates to the facts of posting of both the 

officers. Paragraph 4 of note (supra) is about the implementation of the act 

and the requirement of the Act. It is stated in the note that the Dr. Mane i.e. 

applicant is not due for transfer, but transfer can be effected by invoking 

provisions of Sub-section 5 of Section 4 of the Act and for that matter the  

sanction or approval of the Hon'ble Chief Minister is needed.  Let me 
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consider this aspect also as to whether this is in consonance with the statutory 

requirement or whether this can be equated with the recording of reason. 

Section 6 deals with transferring authority and the Competent Transferring 

Authority are specified and defined in the table forming part of the Section. 

It is not disputed before me that the applicant and Respondent No.2 falls in 

the categories or group of Government servants, falling in Group B and for 

those officers the Competent Authority described as the Minister-in-charge in 

consultation with the Secretaries of the Department of the concerned 

department. 	It is not disputed that the portfolio of the Public Health 

Department is not with the Hon'ble Chief Minister but it is with Hon'ble Dr. 

Smt. Mundada, Minister for Health and Family Affairs, the note (supra) was 

then placed before Hon'ble Minister Dr. Smt. Mundada as she was in charge 

of that department. It is also not in dispute that Hon'ble Minister for Health 

and Family Welfare in consultation with the Secretary of the department, 

constitute the Competent Transferring Authority, thus, in terms of the statute, 

the reasons are to be recorded by that designated authority and by non-else 

admittedly no reasons are recorded by Designated Competent Authority. 

But what is done by Competent Transferring Authority, it has put initial 

below the note prepared by the department. Thus, there is non-compliance of 

the mandatory requirements envisages by Sub-section 5 of Section 4 of the 

Gyve 
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Act. Having reached to this conclusion now naturally I have to refer to the 

judgment of the Apex Court to find out whether in such situation the Tribunal 

can interfere in the matter of transfers. 

45. Shri Lonkar appearing for the respondent no. 2 has placed reliance on 

the judgment of the Apex Court in case of Major J.K. Bansal Vs. Union of 

India Reported in AIR 2005 VII SCC 3341 wherein the Apex Court taking 

note in its earlier judgments dealing with the case of transfer has culled out a 

special class to members of the armed forces, by culling out all these earlier 

judgment and approving the all earlier judgments i.e. Dr. Shilpi Bose Vs. 

State of Bihar Reported in 1991 SCC 532, Union of India Vs. S.L. Abbas 

Reported Reported in AIR 1993 SC 2444 and National Hydraulic Power 

Corporation Vs. Shri Bagwan Reported in 2001VOL.8 SCC Page 574. The 

Apex Court reads thus 

"12. It will be noticed that these decision have been rendered in the 

case of civilian employees or those who are working in Public Section 

Undertakings. The scope of interference by courts in regard to 

members of armed forces is far more limited and narrow. It is for the 

higher authorities to decided when and where a member of the armed 

forces should be posted. The Court should be extremely slow in 

interfering with an order of transfer of such category of persons and 

unless an exceptionally strong case is made out, no interference should 

be made". 
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46. On the basis of observations made by the Apex Court in para 12 quoted 

supra Shri Lonkar submitted that in case armed forces as held by the Apex 

Court that interference by the Courts in respect of transfers of members of 

armed forces is far more limited and narrow we think by slight modification 

it can be read and made applicable to the members of Health Department too. 

This submission is plausible submission because the medical services being 

utmost essential and necessary and the members of that department are 

required everywhere and their services are necessary for all citizens alike. 

While accepting the submission made by Shri Lonkar one cannot forget the 

requirement of law as the Apex Court itself has carved out the exemption for 

interference by the Court/Tribunal in the transfer of the government servant 

for that matter a useful reference can be made to the judgment of the Apex 

Court in case of State of U.P. and Others Vs. Gobardhan Lal Reported in 

2004 AIR SCW 2082. In that case also the Apex Court was dealing with the 

case of transfer of a Government servant and the Apex Court has laid down 

the parameters and the scope of interference by the Court or Tribunal when 

the orders of challenge in question. In para 8 and 9 of the said judgment the 

Apex Court made the following observations. 

"8. It is too late in the day for any Government servant to contend 

that once appointed or posted in a particular place or position, he 
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should continue in such place or position as long as he desires. 

Transfer of an employee is not only an incident inherent in the terms of 

appointment but also implicit as an essential condition of service in the 

absence of any specific indication to the contra in the law governing or 

conditions of service. Unless the order of transfer is shown to be an 

outcome of a mal fide exercise of power or violative of any statutory 

provision (an Act or Rule) or passed by an authority not competent to 

do so, an order of transfer cannot lightly be interfered with a matter of 

course or routine for any or every type of grievance sought to be made. 

Even administrative guidelines for regulating transfer or containing 

transfer policies at best may afford an opportunity to the officer or 

servant concerned to approach their higher authorities for redress but 

cannot have the consequence of depriving or denying the competent 

authority to transfer a particular officer/servant to any place in public 

interest and as is found necessitated by exigencies of service as long as 

the official status is not affected adversely and there is no infraction of 

any career prospects such as seniority, scale of pay and secured 

emoluments. This Court has often reiterated that the order of transfer 

made even in transgression of administrative guidelines cannot also be 

interfered with, as they do not confer any legally enforceable rights, 

unless, as noticed supra, shown to be vitiated by mala fides or is made 

in violation of any statutory provision. (underlined by me) 

9. 	A challenge to an order of transfer should normally be eschewed 

and should not be countenanced by the Courts or Tribunals as though 

they are Appellate Authorities over such orders, which could assess the 

niceties of the administrative needs and requirements of the situation 
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concerned. This is for the reason that Courts or Tribunals cannot 

substitute their own decisions in the matter of transfer for that of 

Competent Authorities of the State and even allegations of mala fides 

when made must be such as to inspire confidence in the Court or are 

based on concrete materials and ought not to be entertained on the mere 

making of it or on consideration borne out of conjectures or surmises 

and except for strong and convincing reasons, no interference could 

ordinarily be made with an order of transfer." 

47. Having noted the observations of Apex Court in the matter of transfer 

the only scope whether the Tribunal or for that matter the Court can interfere 

in the transfer of government servants when the transfers are effected in 

contravention of the statutory provisions. At the beginning of this order I had 

made a reference that the earlier judgments and the law declared by the Apex 

Court either were dealing with the administrative instructions or the 

resolutions issued by the Government from time to time in his authority 

under Article 162 of the Constitution of India but in the present case this 

Tribunal is considering the validity of transfer on the backdrop of the 

statutory provisions and I already held that the two requirements of Sub-

section 5 of Section 4 being mandatory if those are not followed or complied 

with then certainly the Tribunal or the Court gets jurisdiction to interfere in 

the order of transfer. For that matter at the cost of repetition I will refer to 
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the judgment of the Apex Court in S.L. Abbas Vs. Union of India Reported 

in AIR 1993 3 SCC 2444 which reads thus - 

"7. Who should be transferred where, is a matter for the appropriate 

authority to decide. Unless the order of transfer is vitiated by mala 

fides or is made in violation of any statutory provisions, the Court  

cannot interfere with it. While ordering the transfer, there is no doubt, 

the authority must keep in mind the guidelines issued by the 

Government on the subject. Similarly if a person makes any 

representation with respect to his transfer, the appropriate authority 

must consider the same having regard to the exigencies of 

administration. The guidelines say that as far as possible, husband and 

wife must be posted at he same place. The said guideline however 

does not confer upon the Government employee a legally enforceable 

right". (underlined by me) 

From the foregoing discussion and reasons, I hold that i) The impugned 

order is issued in violation of mandatory provision of Sub-section (5) of 

Section 4. ii) The order is issued, not on any administrative reasons or 

exigencies. iii) It is effected on the basis of the letter of the Hon'ble Speaker 

of Legislative Assembly. iv) The applicant has not requested for his transfer 

form the post of District Health Officer, Z.P., Kolhapur. 
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48. Thus from the discussion above on the basis of the record i.e. produced 

by Shri Khaire, submissions advanced by respective counsels in my judgment 

the order of transfer dated 4.8.2006 is not in consonance with the provisions 

of Sub-section 5 of Section 4 and the mandatory requirement of recording 

reasons and the special case is being absent in the present case. Thus the 

transfer has been effected in contravention and dehors to the statutory 

provisions as such a case is made out before this Tribunal for interfere in the 

order of transfer. 

49. Before parting I must make a note of my strong disapproval of the 

attitude of the applicant. The applicant has not joined at transferred post on 

his transfer, where he was posted as Principal of Training Centre. By non-

joining that post the candidate taking education or training must have 

suffered as the incumbent i.e. respondent No. 2 was relieved and joined at his 

transferred post as District Health Officer, and the post of Principal remained 

vacant and that definitely resulted into great inconvenience to those who are 

taking training in the said institution and incidentally they have suffered on 

account of adamancy of the applicant. For non-joining to the post of 

Principal the applicant has not given any valid reasons, nor a statement to 

that effect is made in the application, when asked about it Shri 



63 

• 	 Bandiwadekar, Learned Advocate stated that the transfer order is not 

received by him as such there was no occasion for him to join the post. This 

is lame excuse, if the dates are noted then falsify of the applicant's claim is 

apparent. The impugned order is dated 4.8.2006 i.e. Friday the application is 

lodged in this Tribunal on 8.8.2006 intervening days being Saturday & 

Sunday i.e. 5th  and 6th  August. The applicant must be in Mumbai at least i.e. 

on 7th  August, 2006 which is Monday to give instructions to his Advocate to 

draft this application and to lodge it in this Bench. Thus mere dates indicate 

that the applicant deliberately avoided to receive the order and did not join 

the post of Principal. Thus Tribunal could have dismissed this application on 

this ground alone but for the lapse committed by the Competent Transferring 

Authority, he could succeed in the matter, but this aspect may not preclude 

the authority to take appropriate departmental action against him for his 

absence from duty, if advised under the Service Rules. Thus, it is for the 

Government to look into the matter and to take action against the applicant. 

50. 'With these reasons and observations made supra, the impugned order 

is set aside, application allowed in terms of prayer clause "A" and it is for the 

Respondent No.1 to pass appropriate order of giving posting to the 

Respondent No.2. 
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I must appreciate the efforts and co-operation extend by 

e. 	 Shri A.V. Bandiwadekar, Shri M.D. Lonkar and Shri D.B. Khaire, they took 

me through and apprising with relevant provisions of the Act and they made 

their submissions which helped me at least to solve a little problem raised in 

this application. Parties are directed to bare their own costs. 

(A.B. NAIK) 
Chairman 
22.9.2006 

Place : 	Bombay 
Date : 	22nd  September, 2006. 
Typed by C.S. Bhosle 

Admin
Text Box
          Sd/-
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