IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NOS 453, 454, 455 & 456/2017

DISTRICT : PUNE
1. ORIGINAL APPLICATION NO. 453 OF 2017

Shri Sidram Dadarao Dhavane,
Working as Inspector of Legal Metrology,
R/at Plot No. 249, Indraprastha C.H S,
Phast-1, Hadapsar, Pune 411 028.

~— e N

...Applicant
Versus

1. The State of Maharashtra
Through Chief Secretary,
Mantralaya, Mumbai 400 032.

2. Principal Secretary,

Food, Civil Supply and Consumer
Protection Department,

Madam Cama Marg,

Mantralaya, Mumbai 400 032.
3. Shri A.Y Ingole

Inspector of Legal Metrology,

Kolhapur-3 Division,

1845, C-Ward, Hattimahal Road,

Near Matan Market,

)
)
)
)
)
)
)
Hutatma Rajguru Chowk, )
)
)
)
)
)
)
Bindu Chowk, Kolhapur 416 012. )

...Respondents
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2. ORIGINAL APPLICATION NO. 454 OF 2017

Shri Rajendra Dattatraya Jadhav,
Working as Inspector of Legal Metrology,
R/at Plot No. 9, Shivdham Society,
Solapur Road, Hadapsar,

Gadital, Pune 411 028.

R N S

...Applicant
Versus

1. The State of Maharashtra
Through Chief Secretary,
Mantralaya, Mumbai 400 032.

2. Principal Secretary,

Food, Civil Supply and Consumer
Protection Department,

Madam Cama Marg,

Mantralaya, Mumbai 400 032.

3. Shri S.R Mahajan
Inspector of Legal Metrology,
Ahmednagar-1 Division,
Behind Ahmednagar Gas Agencies,
Shahaji Road, Tambatkar Lane,

)
)
)
)
)
)
)
Hutatma Rajguru Chowk, )
)
)
)
)
)
)
Ahmednagar 414 001. )

...Respondents

3. ORIGINAL APPLICATION NO. 455 OF 2017
Shri Hemant Prabhakar Kulthe, )
Working as Inspector of Legal Metrology, )
R/at A-802, S.No. 62 & 63 )
Astoniya Royale, Narhe Ambegaon Road, )

).

Ambegaon Budruk, Pune 411 046 ..Applicant
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Versus

1. The State of Maharashtra
Through Chief Secretary,
Mantralaya, Mumbai 400 032.

2. Principal Secretary,

Food, Civil Supply and Consumer
Protection Department,

Madam Cama Marg,

Hutatma Rajguru Chowk,
Mantralaya, Mumbai 400 032.

3. Shri V.V Kasale
Inspector of Legal Metrology,
Haveli-1,

820, Sathe Biscuit Compound

S v v v v v v v v e e e e e

Bhavani Peth, Pune 411 042. ...Respondents
4. ORIGINAL APPLICATION NO. 456 OF 2017
Shri Jitendra Raghunath Amrute, )
Working as Inspector of Legal Metrology, )
R/at A/304, Sun Orbit, Sun City Road, )
Anandnagar, Pune 411 051. )...Applicant

Versus
1. The State of Maharashtra
Through Chief Secretary,
Mantralaya, Mumbai 400 032.
2. Principal Secretary,
Food, Civil Supply and Consumer

Protection Department,

D S

Madam Cama Marg,
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Hutatma Rajguru Chowk,

Mantralaya, Mumbai 400 032.
3. Shri T.K Patil

Inspector of Legal Metrology,

Pune-5 Division,

820, Sathe Biscuit Compound,

Near Bhavani Mata Mandir,

Bhavani Peth, Pune 411 042.

—_— e v e e N S

...Respondents

Smt Punam Mahajan, learned advocate for the Applicants.

Shri N.K Rajpurohit, learned Presenting Officer for the
Respondents.

Shri A.V Bandiwadekar, learned advocate for Respondent no. 3 in
0.A 456/2017.

Shri C.T Chandratre, learned advocate for applicant in M.A
251/2017 in O.A 455/2017.

CORAM : Shri Justice A.H Joshi (Chairman)

RESERVED ON : 09.01.2018

PRONOUNCED ON : 29.01.2018

ORDER

1. Heard Smt Punam Mahajan, learned advocate for the
Applicants, Shri N.K Rajpurohit, learned Presenting Officer for the
Respondents, Shri A.V Bandiwadekar, learned advocate for
Respondent no. 3 in O.A 456/2017 and Shri C.T Chandratre,
learned advocate for applicant in M.A 251/2017 in O.A 455/2017.

2. These group of five Original Applications wherein orders of

transfers are challenged were heard together.
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3. Though separate orders are issued, the decision to transfer

all the applicants is a part of common decision.

4. The case was heard for sometime and various points were
argued and different affdiavits have come on record. Ultimately,
when the cases were taken up for final hearing, learned advocate
for the applicants has restricted the submission only on one point,

namely, whether impugned transfer is bad because it has been

ordered:-
(@) Without recording due and proper reasons;
(b)  Whether completion of 3 or six years consisting 365 days in

each year is mandatory condition for reckoning of computing
the tenure of each year at a particular place.

(c) Without approval of the authority above the competent
authority, because the impugned transfer is mid-tenure
transfer since the applicants have not completed statutory
tenure of 3 years to which they are entitled as a matter of
right created under statute.

5. Adjudication of question Nos 2 & 3 is required or even if
done is contingent upon answer to third question, namely, whether

3 years must mean 36 months.

6. Facts of the case are in totality admitted and do not need
reference at length. It shall suffice to mention that all five
applicants have served at their respective posts for less than 3
years with reference to the date of impugned transfer order. Their
transfers were not proposed by the Department nor were vetted by
the Civil Services Board. After the proposal of the Department for
general transfers was placed before Hon’ble Minister, he wrote a
note and has decided to transfer the officers and based on that

decision, impugned orders has been issued by the department.
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7. The department as well as Hon’ble Minister have treated
subject matter transfer as general transfer done on the periodicity
and hence the procedure of seeking approval of next higher
authority, i.e. Hon’ble Chief Minister has not been resorted to. The
reasons are contained in the decision recorded by the Hon’ble

Minister.

8. Sufficiency of reasons or legality thereof is not called in
question. During the submission, though, Original Application
contained some suggestive reference to the challenge on that

ground.

9. In view that the matter revolve around limited question of

tenure, parties have relied upon judgment governing that issue.

10. The judgment will be discussed hereinafter. However, it has
to be mentioned that Division Bench of this Tribunal constituted of
Shri Justice A.B Naik, Hon’ble Ex-Chairman and Shri R.B
Budhiraja, Hon’ble Ex. Vice-Chairman had decided on 4th October
2007 in O.A no 376/2007 & Ors (Shri Murlidhar Changdeo Patil
Vs. Government of Maharashtra & Ors), in which after detailed
discussion a view is taken that the period of 3 years contemplated
by ROT Act 2005 is a mandatory provision and any short fall

therein would amount to curtailing the statutory right.

11. There are few other judgments referred by Members of this
Tribunal sitting singly keeping in with the view taken by Division
Bench of this Tribunal in Shri Murlidhar C. Patil’s case supra,

however, without referring to that judgment.

12. Learned Advocate for the Applicants has cited certain

judgments of this Tribunal where Single Member of this Tribunal
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took a view that adherence to three years tenure or six years, as

the case may be, is mandatory. Those judgments are as follows:-

()

(b)

()

(d)

13.

Judgment of this Tribunal dated 22.9.2006 in O.A 459/2006
(Dr. Tulsidas Abarao More Vs. Principal Secretary, Public
Health Department).

Judgment of this Tribunal dated 4.10.2007 in O.A 376/2007
& Ors (Shri Murlidhar C. Patil Vs. State of Maharashtra &
Ors).

Judgment of this Tribunal dated 23.6.2009 in O.A 694/2009
(Shri V.K Pawar Vs. State of Maharashtra & Ors).

Judgment of this Tribunal dated 28.1.2016 in O.A 392/2015
(Shri R.G Ilawe Vs. State of Maharashtra & Ors).

Learned Advocate Shri A.V Bandiwadekar for Respondent no.

3 in O.A 455/2017 has relied on certain judgments to urge that

adherence to three years is not mandatory. Those judgments are

as follows:-

(@) Judgment of this Tribunal dated 7.1.2013 in O.A 366/2012
(Shri M.M Jorwekar Vs. State of Maharashtra & Ors.

(b)  Judgment of this Tribunal dated 17.8.2010 in O.A 950/2009
(Shri S.R Chavan Vs. State of Maharashtra & Ors).

(c) Judgment of this Tribunal dated 26.11.2009 in O.A
869/2009 (Shri N.D Bhat Vs. Government of Maharashtra &
Ors).

14. Learned Presenting Officer has relied on the following

judgments:-

(@) Judgment of Hon’ble High Court dated 11th October, 2010 in

Writ Petition No. 3301 of 2010, Shri Ramesh P. Shivdas Vs.
The State of Maharashtra & Ors.
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(b) Judgment of Hon’ble High Court dated 30t November, 2010
in Writ Petition No. 8898 of 2010, Shri Rajendra S. Kalal Vs.
The State of Maharashtra & Ors.

15. Neither of the parties have cited in judgment of Hon’ble High
Court or Hon’ble Supreme Court wherein the period of 3 years
prescribed under the ROT Act be construed to mean completed 36
months or it should be read to mean 36 months approximately

with allowance of deficiency/short fall of few days or few months.

16. Both parties have relied upon other judgments. However,

those judgments would be referred, if need arises.

17. Admittedly there is one judgment of the Division Bench of
this Tribunal, namely O.A 376/2007 & ors, Shri Murlidhar C. Patil
Vs. State of Maharashtra & Ors, on the point of construction of the
statutory term and it is laid down in unambiguous term that it
should be of complete 3 years. Though the words “36 months” is
not employed, yet complete 3 years implies completed 36 months,

and not even one day less.

18. Learned Presenting Officer Shri Rajpurohit has fervently
argued that:-

(@) The judgment of Division Bench of this Tribunal was
delivered before 10 years. At that time the statute was new
and its workability was still to undergo trial of practical life.
It is now tested to time, that the duration of 3 years if
construed to mean completed 365 days in each year, it is
shown to present in practical life of working various
difficulties. The purpose and object of which ROT Act was
enacted, gets defeated.

(b) In later judgment of Hon’ble Member sitting singly be
considered to be a view which is reasonable and taken for
advancing the aim and object of the statute.
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19. This Tribunal has given peaceful consideration to rival

submissions and the judgments cited at bar.

20. If the totality of scheme of ROT Act and judgment thereof by
this Tribunal and Hon’ble High Court are seen, it would emerge
that the Act has been enacted to introduce transparency and
ensure fairness in administration and good governance. It needs
to be decided as to whether assured tenure means each year, is
main or ancillary object of the ROT Act, though ratio of Shri M.C.

Patil’s case supra leads to construe the tenure as main object.

21. Therefore, I am of the view that though the judgment is
delivered by the Division Bench, it be construed as a prima facie
view of the matter and considering the discussion contained in the
judgment of Hon’ble Member of this Tribunal sitting singly, though
the judgments of Hon’ble Single Member of this Tribunal took the
view without noticing the judgment of Division Bench, yet the
judgment of Division Bench in Shri M.C. Patil’s case supra requires
to be viewed as a possible view, and Single Member’s judgment as

another available and equally possible view.

22. The rule as to what is the object of the Act and what was the
mischief to be re-medied may be taken into account. The frequent
interference in the functioning of the services thereby hampering
larger public interest apart from victimizing the Government
servants or keeping them constantly shuffling and shifting for

political agenda and political figures.

23. In the event for rightful administrative reasons if the tenure
is cut down the rigid interpretation that three years must be
completed with arithmetic procedure would not operate to advance

the cause of remedying the mischief. Hence the construction done
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by the Hon’ble Members of this Tribunal sitting singly may be
accredited the worth of precedence because those are well

considered judgments and have been rendered recent in time.

24. Arithmetic precision of term of three years does not seem to
be the object of the Act, hence a doubt arises as to whether view
taken by Division Bench in Shri Murlidhar C. Patil’s case lays

down the law correctly and coherently with the aim and object.

25. Therefore, the correct interpretation of the term Tenure as to
whether the fixed statutory tenure of 3 years and 6 years be
construed as mandatory, including 365 days in each year

imperatively and as a rule, needs reconsideration.

26. Registry is directed to place the papers before the Chairman
in the Chamber for passing administrative order as to constituting

of bench consisting of three Members.

27. Hence, I am of the view that the judgment delivered by
Division Bench in Shri Murlidhar C. Patil’s case (O.A 376/2007 &

Ors), requires reconsideration, by a larger bench.

28. Hence following questions are framed for reference to a
larger bench.

Question:-

(1) Whether the judgment in Shri Murlidhar C. Patil’s
case, i.e O.A 376/2007 decided on 4.10.2007 requires
reconsideration?

(2)  Whether the statutory tenure of 6 years for ‘C’ category
of Government servants and 3 years for ‘B’ category is
required to be adhere to with arithmetic precision of
365 days in each year or deficiency of few months qua
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the transfer season or academic year be construed as
permissible?

29. Registry is directed to process the case within one week on

administrative side for order for constitution of larger bench.

Sd/-
(A.H. Joshi, J.)
Chairman
Place : Mumbai
Date : 29.01.2018
Dictation taken by : A.K. Nair.

H:\Anil Nair\Judgments\2018\Jan 2018\ 0.A 453.17 and ors Transfer order challenged, SB.Chairman, 01.18.doc



IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NC 392 OF 2015

DISTRICT : THANE

Shri Raviraj Ganpat Ilawe, )

B2/504, Vihang Garden, )

Pokharan Road No. 1, Vartak Nagar)

Thane [W] 400 606. i...Applicant

Versus

The Principal Secretary, )
Industries, Energy and Labour .
Department, State of Maharashtra, ;
Mantralaya, Mumbai 400 032. )...Respondents

Smt Punam Mahajan, learned advocate for the Applicant.

Smt Kranti S. Gaikwad, learned Presenting Officer for the
Respondent.

CORAM : Shri Rajiv Agarwal (Vice-hairman)

DATE :28.01.2016
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ORDER

1. Heard Sint Punam Mahajan, learned advocate
for the Applicant ar:d Smt Kranti S. Gaikwad, learned
Presenting Officer for the Respondent.

2. This Original Application has been filed by the
Applicant challenging his transfer order dated 28.5.2015
transferring him from Tarapur to Nagpur. In the
alternative, the Applicant is seeking transfer to any
vacant post of Assistant Labour Cornmissiorer at Kalyan

or Thane.

3. Learned Counsel for the Applicant argued that
the Applicant was posted as Assistant Commissioner of
Labour at Tarapur fiom 5.6.2012. He was transferred to
Nagpur in the same post Ly order dated 28.5.2015,
before he has completed 3 years tenure at Tarapur. The
period of 3 years has to be calculated in exact manner
and short fall of a few days cannot be ignor=d. Learned
Counsel for the Aprniicant argued that the Applicant has
been working at Tarapur, which is in Palghar Tahsil,
which is in the Tribal Sub Plan area. An officer, who has
worked in Tribal area for 2 years is given incentives. As
- per G.R dated 6.8.2002 even' Group ‘A’ & ‘B’ officers are
eligible to be given posting in a district of their choice
after completion of 2 years in a Tribal area. Learned

Counsel for the Aonlicant contended that he has given
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his choice that he may be posted in any vacant post in
Thane /Kalyan. However, the Respondents have ignored

his request and posted him to Nagpus.

4. Learned Presenting Officer (P.O) argued on
behalf of the Respondents that the Applicant had
completed his tenure of 3 years at Tarapur. During the
general transfer of 2015, he was transferred to Nagpur.
Learned Presenting Officer argued that the transfer order
dated 28.5.2015 was in full compliance of the provisions
of the Maharashtra Government Servants Regulation of
Transfers and Prevention of Delay in Discharge of Official
Duties Act, 2005 (the Transfer Act). Learned Presenting
Officer argued that the Applicant was transferred to
Tarapur by order dated 14.5.2012 and completed 3 full
years there when he was transferred to Nagpur by order
dated 28.5.2015. Learned Preseniing Officer further
argued that Tarapur is a big Indistrial town and no
hardship is caused to a officer on be.r sz posted there. It is
declared as Group ‘A’ industrially dcveloped area by G.F
dated 1.4.2013, by the Government. As such, the facility
available to Government servants working in Tribal areas
are not ava’lable to those posted at Tarapur. Learned
Presenting Officer argued that there is no merit in the

present Original Application.

S. The Applicant has challeriged his transfer by
orders dated 28.5.2015 on the ground that he was posted



<

3 0.A No 392/2015

to Tarapur by c der dated 3.62012 and has not
completed his full tznure of 3 vears. The claim of the
Respondents is that the App'}.zc,ant was posted to Tarapur
by order dated 14.5.2012 and hs has completed his full
tenure of 3 years when transfer order dated 28.5.2015
was issued. It is seen: that by order dated 14.5.2012, the
Applicant was transferred to the office of the Labour
Commissioner at Zoinbay in the poest becoming vacant
due to transfer of Shri Moic, who was transferred by
order dated 5.6.2012 as Assistant Labour Commissioner,
Tarapur by modifying order dated 5.6.2012. The
contention of the £pplicant that he was transferred to
Tarapur by order dzced 5.6.2012 has to be accepted. In
0O.A no 694 of 23, by order dated 23.6.2009, this
Iribunal has held that peried of 3 years has to be
construed strictly and short fali of a few days cannot be
ignored. The Applicant was granted interim relief on this
count by order dat:d 1.6.2015 by this Tribunal. The
Applicant has chalienged the orders as mid tenure’
which has been ivsued without complying with the
‘equirement of section 4(5) of the Transfer Act making
out a special case. It is seen that the impugned order

dated 28.5.2015 reads:-

¢ PRHITR T, S A STRUeiERIct AZFRAD BHNR 3RPIA, € - 3

ot Hell tefe Tt ramicie ag! soand Ad 308,
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It is, therefore, clear that the transfer order of the
Applicant is issued as a general Lfansfer order. It is,
however, found that he had not completed his tenure of 3
years when this order was issued and it was in fact, a
mid-tenure order, which could not be passed without
complying with the requirement of section 4(5) of the
Transfer Act. In the affidavit in reply dated 12.6.201%
and the affidavit-in-rejoinder dated 19.8.2015, there is
no mention that a special case wes made out for mid
tenure transfer of the Applicant. The impugned transfer

order is not sustainable on this counf.

6. The Applicant has claimed that he has beer
working in a Special Component Flan/Tribal Sub Plan
area for more than 2 years,as Terapur is in Palghar
Tahsil, which is included in Tribal Sub Plan area. The
Applicant claims that he is entitled to be given a posting
of his choice, as he has worked in Tribal area for more
than 2 years. The Respondents have not denied tha*
Tarapur is in a Tribal Sub Plan area. However, it is stated
by the Respondents that a Government servant will be
eligible to get benefit of G.R dated 6.8.2002, if he is
working for the upliftment of Tribal people. Labour
Department does not have any such people oriented
scheme, and Tarapur is classified as Group ‘A’
industrially developed area as per G.R dated 1.4.2013.
The Applicant is, therefore, not eligible for any incentive
as per G.R dated 6.8.2002. The Applicant has placed on



0.5 No 392/2015

o

record voluminous material in support of his contention
that Tarapur is covered by G.R dated 6.8.2002. As per
information supplied to one Shii G.B Jondhale, under
the Right to Information Act, Tribal evelopment
Department has ccrifirmed that:-

(i)  Tarapur is incirded in Tribal Sub Plan area as per

G.R dated 9.3.1990.

(i) All Governmer:t servants working in Tarapur are

eiigible to get benefits ¢f G.R dated 6.8.2002.

%  The Applican: .ias been neld eligible for benefits of
G.R dated 6.8.2002. The contention of the Respondents
that officials posted at Tarapur, which is industrially
developed area, who are mnot implementing any
development schems, should not be given benefits of G.R
dated 6.8.2002 apnears to be logical. However, this
mater must be decded by the Siete Government and
1nless G.R dated 6.5.2002 is amended, it has to be held
that the Applicant is entitled to its benefits. However,
this facility of choice posting ‘s not for a particular place
as claimed by the Applicant, who is seeking a posting in
Kalyan/Thane. In f .ct, he is required to give choice of 3
‘districts’ and he rany be given posting in any one of the
{istricts as per cunvenience of the authorities. The
Applicant is also required to fulfil the conditions in the

aforesaid G.R dated 6.8.2002 to get tnis benefit.
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7. Having regard to the aforesaid facts and
circumstances of the cése, transfer order of the Applicant
dated 28.5.2015 is quashed and set aside. If the
Applicant gives choice of 3 districts for posting in
accordance with G.R dated 6.8.2002,the Respondents
%Qi:;z ake action as provided in the aforesaid G.R. This
Original Application is allowed in these terms with no

order as to costs.

Sd/-
(Rajiv Agarwal)

{ice-Chairman
Place : Mumbai
Date : 28.01.2016
Dictation taken by : A.K. Nair.

H:\Anil Nair\Judgments\2016\Jan 2016\0.A 392.15 Transfer order challenged
SB.0116.doc
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.366 OF 2012

DISTRICT : SOLAPUKR

Shri Shrikant Laxman Pawar.
Aged Adult, Occu.: Govt. Service as
Co-operative Officer, Grade-1, presently

)
)
)
posted in the office of the Assistant )
Registrar, Co-operative Societies, Barshi, )
District : Solapur. )
Address for Service of Notice : )

Shri Bhushan A. Bandiwadekar, Advocate)
having office at 9, “Ram-Kripa”, Lt. Dilip )
)

Gupte Marg, Mahim, Mumbai 400 016. )...Applicant

Versus

1. The State of Maharashtra.
Through the Principal Secretary,
(Co-operation), Co-operation,
Marketing and Textile Department,
having office at Mantralaya,
Mumbai - 400 032.

— —— S— St e’

5 The Commissioner for Co-operation
and Registrar, Co-operative
Societies, M.S, Pune, having office at
Central Building, Pune — 1.

——

— ~— “— —



3. The Divisional Joint Registrar,
Co-operative Societies, Pune Division)
Pune, having office at Sakhar Sankul)
Shivaji Nagar, PUne - 5. )...Respondents

Shri A.V. Bandiwadekar, Advocate for Applicant.

SME - Keanti 5. Gaikdad Presenting Officer for
Respondents.
CORAM : SHRI RAJIV AGARWAL (VICE-CHAIRMAN )

SHRI R.B. MALIK (MEMBER-J)

DATE : 01.09.2014
PER : SHRI R.B. MALIK (MEMBER-J)
JUDGMENT
1. The Applicant, upon his transfer from

Maharashtra Public Service Commission (M.P.S.C) to the
post of Co-operative Officer, Grade-I (present post) was
required to compulsorily wait on administrative ground
for actual posting. He was givén all the arrears and the
post retirement benefits also were safeguarded. His
seniority, however, was directed to be counted from the
actual date of appointment to the present post. The
dispute is with regard to the last mentioned aspect. A

deemed date of seniority is being hereby claimed. .

o



2. The Applicant assumed the charge of the post
of Assistant in M.P.S.C. by direct appointment. The
Government concurred for the appointment of the
Applicant by transfer to the post of Auditor, Grade-I by
the orders dated 14.6.2006 and 30.6.2006. The copies of
the said orders are not there on record, but it seems to be
a common ground that the orders may have been made
as claimed by the Applicant. On 30t% June, 2006, the
MPSC, however, straightway issued an order effectively
relieving the Applicant from the post of Assistant, without
waiting for an order from the Government with regard to
the posting of the Applicant. That order in the realm of
some branches of administration is also called
“movement order”. That order of the MPSC is at Exh.’A’
and is dated 30t June, 2006. It reads as follows :

< JIta SERiEsld 31 T 322 3 B, A
P. DUAA-9805/R0&/98-31, feaid 9¥ &1, 00& d
FHGHAIBEN i 30 Sl&l, 00§ T WHETA 3RO
FrElERde T . oA gar Aid Sz aitews, Joit-9
q e SRl RREdl BRI FEHA AU destdct
3. AFDHR, UUE d aSlElol fasEne ust 6. ABH-9003 /W,
$.0/9-3, aties 3 AR, 008 = THEEA A, TAR
TieEdar o Remnd S e, Aut-9 A IWBAAR
Bleadlal Bad 1@ deelel T v FAe feelt 3te.
siad HeBid ouae wEEn udl sigc 3igd. st wdrR Aisl
T U AEE GAAs [AHel BAD
ooElt-90¢ R /ARr-31, Rt 29 v, 9%¢R Aeltet 3ictent
3ieliet gt A TR, Aolt-9 AL URER sy B feties




30 OfE,R00& (HEABAR) UIRa BRIATd HUAA 3N
3" |

The above communication was addressed to
Commissioner of Co-operative Societies and Registrar of

Co-operative Societies.

3. Although MPSC acted with some promptitude
which unfortunately one does not associate with the
functioning of Government offices and offices of the
Institutions which fall within the definition of the word
“State” under Article 12 of the Constitution of India.
Normally, the Applicant should have actually joined his
new assignment post transfer on 1st July, 2006.
However, ultimately, he joined actually on 10t April,
2007 after posting order came to be issued, appointing
him as Co-operative Officer, Grade-I in SC category.
Therefore, the period from 1.7.2006 to 9.4.2007 has been
described as a compulsory waiting on administrative
ground and it is for this particular period, that whatever

dispute now remains relates to.

4. The record shows that the Applicant entered
into correspondence with the Respondents trying to
ventilate his grievance with them. A detailed reading of

the various letters would be out of place. The all



important order is dated 1st December, 2007 to be found
at pages 48 and 49 of the paper book. By then, the
Applicant had already joined the post of Co-operative
Officer, Grade-I under the Respondent No.3 at Indapur in
District Pune. The said order refers to the fact as to how
the Af)plicant then working as an Assistant in MPSC
came to be transferred as Auditor, Grade-1 and was to be
posted at Nashik and as to how, he was relieved by MPSC
on 30th June, 2006.

S. At this stage itself, it will be pertinent to refer
to the fact that as per the Rules, nobody can
simultaneously hold two substantive posts. It is quite
natural and equally naturally, there was no dispute
thereabout. It is also clearly borne out inter-alia from the
averments in the Affidavits filed on behalf of the
Respondents that they did not issue any order of posting
of the applicant by the time the MPSC relieved the
Applicant. Now, it seems that the Applicant was found
ineligible for being appointed as Auditor, Grade-l. The
cause is immaterial, but the effect was the same. The
document at Annexure ‘R-2’ at page 37 tends to suggest

that on academic side, the Applicant might not have been




found to be so meritorious as to be eligible for being

appointed as Auditor, Grade-I.

6. Returning to the order dated 1st December,
2007 in the above background, it then refers to the fact
that by an order of 29th March, 2007, the Applicant came
to be appointed as Co-operative Officer, Grade-I under
the Respondent No.3. The order that ultimately was
made inter-alia mentioned that the actual absence that
has resulted due to the delay above referred to was
regularized by treating the said period as compulsory
waiting period and what can be described as on duty.
The salary and emoluments of this period and the retiral
benefits would be given to the Applicant. The seniority
will be counted w.e.f. 10.4.2007. This is the gist of the
easy translation of the order, but we think it appropriate

to quote the entire order in Marathi for facility.

« - 31291~

AN A var, Az fEH (2R-9) 3telt=
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AEA 0T A 3R, A FEHR AN G TLTHA
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ot gaw JiEn . 9/9/2008 A {/8/00 A HAR
el ddet a s AERAH e, Ag. AR, $axR, dl.
gaigy, f1. ot et et .

7. It is the above referred order which has given
rise hereto only in so far as the seniority aspect of the
matter is concerned. The Applicant, as already indicated
above,. is aggrieved thereby and he has mentioned the
name of one Shri Kamble, who was in fact shown below
him in the list of seniority as on 1.1.2010 at Serial No.3
while Shri Kamble was shown at Serial No.4. The
Applicant was shown as direct appointee w.e.f. 10.4.2007
while Shri Kamble was shown as “by promotion” w.e.f.
17.10.2007. This was in so far as the Co-operative
Deprtment, Pune (Administration) was concerned.
However, it seems that in the State-wise seniority list
published on 16t July, 2012, Shri Kamble has been
shown at Serial No.36 and Applicant at Serial No.54.
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8. It was strongly urged by Shri Bandiwadekar,
the learned Advocate for the Applicant that for no fault of
the Applicant, he was languishing then awaiting
appointment, and therefore, he should not be made to
suffer in the matter of seniority. The learned Presenting
Officer, however, countered by telling us that the
seniority aspect of the matter is on an entirely different
pedestal. He adopted the submissions in line with the
averments in the Affidavit-in-reply that the Respondents

have treated the Applicant fairly.

9. In the background of the above discussion,
we are quite clearly of the view that although an
argument based on convenience could be that once in all
other respects including monetary dues, both pre and
post retirement, the relevant date has been appointed as
1.7.2006, there is no reason why the Applicant should be
put to disadvantage in the matter of seniority. This
argument appears to be attractive, but in the ultimate
analysis, it will not be possible for us to accept it. It is
very clear that in the matter of emoluments and all other
aspects that are strictly between the parties hereto, one
can acclaim the generosity of all concerned including the
Respondents and the MPSC vis-a-vis the Applicant, but

when comes to the seniority, it ceases to be a matter




inter-partes and it has the potential to affect other
unsuspecting third parties requiring the Tribunal to be
that much more careful. It is a fact that if the MPSC had
the required patience to wait till such time as the
suitability, eligibility, etc. of the Applicant for the post of
Auditor, Grade-I wés determined. But then that was not
to be. In our opinion, whatever be the state of affairs, the
acceptance of Applicant’s request to be given seniority
from 1.7.2006 in so far as a holistic and overall view of
the matter is concerned, would tantamount to holding as
if, he practically assumed charge and started functioning
from 1.7.2006 requiring the counting of a seniority from
that date. This is in fact not the state of affairs. He was
positively found to be ineligible for the post that was
meant for him to begin with and it was only thereafter
that with a little generous approach, the post of Co-
operative Officer, Grade-I was offered to him, and
therefbre, unless and until he started to actually function
as such, we are not prepared to accept that his seniority
should be counted from any earlier date. If that be so,
then as per the relevant Rules, indisputably, he would be
placed below all those who came to be appointed either
directly or by the promotion in that particular year, and

therefore, we cannot countenance the assail made by the
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Applicant to the list of seniority, generally and with
regard to Shri Kamble in particular. In the context of the
above observations, it is not possible for us to accept the
submissions made on behalf of the Applicant that though
Auditor’s post was available, but it was not offered to the
Applicant. The fact apparently is that he was not found
fit for the said post.

10. We would, therefore, conclude by holding that
the Applicant’s challenge to the seniority aspect of the
matter, cannot be accepted. We make it clear that we
totally uphold the order dated 1.12.2007. In that we do
not interfere with whatever has been held in favour of the
Applicant, but we also do not interfere with the seniority
aspect of the matter. The Application is, accordingly,

disposed of with no order as to costs.

_ S
Sd/- Sd/-
(R.B. Malik) (Rajiv Agarwal)
Member-J Vice-Chairman
01.09.2014 01.09.2014

Mumbai

Date : 01.09.2014
Dictation taken by :
S.K. Wamanse.
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THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBALI

ORIGINAL APPLICATION NO. 950/2009

DISTRICT: PUNE

Mr.Shashikant Raghunath Chavan, )
D2/4, Ratan Park Housing Society, )
Flat No.4, Sus Road, Pashan, )
Pune .. APPLICANT
VERSUS
1. State of Maharashtra, )
through the Secretary, )
Home Department, Mantralaya, )
Mumbai-400 32. )
2. Dr.JaiJadhav, )
Assistant Commissioner of Police, )
Nashik City. RESPONDENT

Smt.Punam Mahajan, the learned Advocate for the applicant
Shri D.B.Khaire, the learned Chief Presenting Officer for the Respondent
No.1

Y
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Shri A.V.Bandiwadekar with Shri B.A.Bandiwadekar, the learned
Advocate for the Respondent No.2.

Coram: Dr.Justice S.Radhakrishnan, Chairman

Date: 17.08.2010

ORDER

Heard Smt.Punam Mahajan, the learned Advocate for the
applicant, Shri D.B.Khaire, the learned Chief Presenting Officer for the
Respondent No.l and Shri  A.V.Bandiwadekar with  Shri
B.A.Bandiwadekar, the learned Advocate for the Respondent No.2.

2. By the above Original Application, the applicant is
challenging the transfer order dated 27" July 2009. Mr.Mahajan, the
learned Counsel for the applicant pointed out that the Applicant was
working as the Superintendent of Police and he was posted as
Superintendent of Police, Highway Safety Patrol, District Pune by an
order dated 29" July 2006. Thereafter the present transfer order has been
issued on 27.07.2009, whereby the applicant has been transferred to the
post of Superintendent of Police, Highway Safety Patrol, District Pune to
State C.1.D, Pune and the applicant has also taken charge of the said post
in October 2009. Mrs.Mahajan, the learned Counsel contended that the
above transfer order has been issued without following the due procedure
as per Section 4(4) (ii) and Section 4 (5) of the Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in Discharge of
Official Duties Act, 2005. Mrs.Mahajan also contended that the above

transfer order was not a general transfer order, hence special reasons were

L



required to be specified hence the above transfer order suffers from the
said lacuna. She also strongly contended that the applicant has been
wrongly transferred under the guise of election guidelines issued by the
Election Commission of India. She also sought to contend that the above
transfer order was against the public interest and the same was not for
administrative convenience and it was only to accommodate Respondent

No.2.

3. Mrs.Mahajan, the learned Counsel for the applicant further pointed
out that the applicant was actually retiring on 31* July 2010 and having
regard to the provisions of Section 5 (1) (a) of the Maharashtra
Government Servants Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005, the applicant ought not to have
been transferred and ought to have been continued in the earlier posting

itself.

4. Mrs.Mahajan, the learned Counsel for the applicant relied on
judgments of this Tribunal in O.A. 343/2008, .A.694/2009,
0.A.955/2009 and O.A.746/2008. In addition, she has also relied on the
judgment of the Hon’ble Supreme Court in K.Ajit Babu and Others
Versus Union of India and Others 1997 SCC (L.&S) 1520 and
Shriprakash Maruti Waghmare Versus State of Maharashtra and Others
Writ Petition No0.5652/2009, Aurangabad Bench of the Bombay High
Court, in support of her contention that the impugned transfer order is

illegal.

5. Shri D.B.Khaire, the learned Chief Presenting Officer contended
that the applicant had almost completed three years in the sense there is a

shortage of only two days. However, Shri Khaire, the learned Chief
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Presenting Officer pointed out that the above transfer order has been
issued in accordance with Section 4 (4) (i) of the Maharashtra
Government Servants Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005 to fill in a vacant post and in such
cases there is no necessity of any reasons to be recorded. Mr.Khaire also
pointed out that in the case of the applicant, the Hon’ble Chief Minister
being the next higher authority also has granted approval and it is not an
isolated case of transfer and the above transfer order was issued along
with 55 other officers. The Hon’ble Chief Minister has duly approved all
the aforesaid transfers. Accordingly, he submitted that there is no
question of any malafide or any question of accommodating Respondent
No.2. Mr.Khaire, the learned C.P.O categorically stated that there is

absolutely illegality in the above transfer order.

6. Shri Khaire, the learned Chief Presenting Officer pointed out that
as per provisions of Section 5 (1) (a) there is no mandatory right to
continue and it is the discretion of the Government to continue the
applicant and he contended that the applicant has misrepresented in his
application that his date of retirement as 30™ June 2010 instead of 31"
July 2010. The transfer order is dated 27" July 2009, which is more than
a year prior to retirement. In any event Shri Khaire, the learned
Presenting Officer submitted that Section 5 (1) (a) of the Maharashtra
Government Servants Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005 is only an enabling provision and
the same is not mandatory provision. Mr.Khaire submitted that the
respondents having taken into account that the applicant is retiring on 31*
July 2010 have posted him in a vacant post in the very same District Pune

SO as not to cause any inconvenience to the applicant and his family.

£~



Mr.Khaire submitted that the above Original Application is devoid of any

merit and the same should be dismissed.

7. Shri Bandiwadekar, the learned Counsel appearing on behalf of
Respondent No.2 contended that Respondent No.2 had taken charge in
the transferred post on 30" July 2009. Mr.Bandiwadekar has also pointed
out that the applicant has been suffering from health problem and that his
transfer was in public interest. Shri Bandiwadekar pointed out that
Highway Safety Patrol from Pune involves touring extensively in 12
districts. Hence younger and energetic person was required. He pointed
out that the said Highway Safety Patrol covers 12 districts viz. Pune,
Satara, Sangli, Solapur, Kolhapur, Ahmadnagar, Aurangabad, Jalna,
Parbhani, Beed, Latur and Osmanabad. He also pointed out that these
districts cover the length of Expressway 47 kms, National Highway 1805
Kms and State Highway 6340 Kms. and there are 18 Traffic Aid Posts
and the concerned officer is expected to complete 72 visits during the last
four months. Whereas Applicant visited only one Traffic Aid Post out of
18, during the last four months. Having regard to the aforesaid facts and
circumstances in larger public interest, the above transfer order has been
issued and also the applicant has been accommodated in Pune itself so
that he does not suffer. Hence Mr.Bandiwadekar prayed that the above
Original Application be dismissed.

8. After hearing the learned Counsel for the applicant and the learned
Chief Presenting Officer for Respondents, it is clear from the record that
in the above case the transfer order has been issued as per Section 4 (4)
(1) of the Maharashtra Government Servants Regulation of Transfers and
Prevention of Delay in Discharge of Official Duties Act, 2005. Even

from the transfer order it is clear that the applicant has been transferred to
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a vacant post. Section 4 (4) (i) of the Maharashtra Government Servants
Regulation of Transfers and Prevention of Delay in Discharge of Official
Duties Act, 2005 makes it abundantly clear that even in case of cutting
short the tenure there is no need to record the reasons as he is being
posted in a vacant post. All the above judgments cited by Mrs.Mahajan
pertain to Section 4 (4) (ii) and 4 (5) of the Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in Discharge of
Official Duties Act, 2005 which have no application in the instant case.
Even otherwise, there is only a shortfall of two days for completion of

normal tenure.

9. Under the aforesaid facts and circumstances, the applicant in fact
has been accommodated in Pune itself especially, as he is about to retire
in a year. Another vital aspect is to be noted is that the applicant was
working in Highway Safety Patrol which involves extensively touring as
pointed out hereinabove. Obviously, a younger person would be more
suitable. There is no substance in the allegation of malafdie. The above
order has been issued with regard to 55 officers in addition to the
applicant and the Hon’ble Chief Minister also has given his prior
approval. I do not find anything arbitrary and illegal in the above transfer
order. Original Application stands dismissed, however with no order as

to costs. e

Sd/-

(Dr.S.Radhakrishnan.J.)
Chairman

Date:17.08.2010
Place: Mumbai
Dictatior taken by
P.S.Zadkar
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH

DISTRICT : THANE

ORIGINAL APPLICATION NO. 869 OF 2009

Shri Narayan D. Bhat
Sub-Divisional Forest Officer, Kasa, Dahanu Forest

District : Thane and having R/o. Kopri Forest Colony
Kopri, Thane (East)

Versus
I. Government of Maharashtra, through Additional
Chief Secretary, Revenue & Forest Department
Mantralaya, Mumbai 400032.
2. Shri B.N. Patil, Assistant Director
Forest Guard Training School, Shahapur.

Shri M.D. Lonkar Advocate for the applicant.

... Applicant

)
)... Respondents

Shri D.B. Khaire Chief Presenting Officer for the Respondent No. 1.

Shri A.V. Bandiwadekar Advocate for the Respondent No.2.



Coram : Dr. Justice S. Radhakrishnan (Chairman)

Date : 26.11.2009.

JUDGMENT

Heard Shri M.D. Lonkar, learned Advocate for the applicant,
Shri D.B. Khaire, learned Chief Presenting Officer for the Respondent No.1

and Shri A.V. Bandiwadekar, learned Advocate for the Respondent No.2.

2. By this application, the applicant who is working as Sub
Divisional Forest Officer, Kasa, Dahanu Forest Division, District : Thane is
challenging the transfer order dated 9.7.2009 whereby the applicant has been
transferred for the post of Assistant Director Forest Guard Training School

at Shahapur.

3. Shri Lonkar pointed out that the applicant was earlier posted at
Kasa by a transfer order dated 7.7.2006 and that he had taken charge on

27.7.2006 Therefore, Shri Lonkar pointed out that the impugned transfer

RN



order dated 9.7.2009 was premature as he has not still completed 3 years

tenure.

4. Shri D.B. Khaire, learned Chief Presenting Officer for
Respondent No.1 pointed out that all the requisite formalities for the said
transfer, approval by the Forest Minister as well as Hon’ble Chief Minister
were duly obtained. Hence, there is absolutely no illegality in the said
transfer order. ~ Shri Khaire stated that the said transfer order was issued

strictly in consonance with the Transfer Act, 2005.

5. Shri A.V. Bandiwadekar, learned Advocate for the Respondent
No.2 also emphasized that the impugned transfer order was issued strictly in
consonance with the Transfer Act, 2005 and that there is no illegality in the

said order.

6. Under these circumstances, Shri Lonkar on instructions from the
applicant states that as the applicant has now completed 3 years, and he will
report for duty as Assistant Director, Forest Guard Training School,

Shahapur on 3.12.2009. Shri Lonkar also pointed out that certain pending

*



work still remaining. However, Shri Bandiwadekar, learned Advocate for
Respondent No.2 states that the Respondent No.2 will take charge and clear

the said pending work.

7. Having regard to the facts and circumstances of the case, the
applicant is directed to take charge as Assistant Director of Forest Guard
Training School, Shahapur on 3.12.2009 and Respondent No.2 to take
charge at Kasa, Dahanu Forest Division, District Thane on 3.12.2009 and
complete all the pending work. The applicant is at liberty to make a
representation for change of posting during the General Transfer in the
April/May 2010 in view of certain personal difficulties. Accordingly, the

same may be sympathetically considered by the Respondents.

8. Original Application stands disposed of accordingly with no
order as to costs. -
Sd/-
(Dr. S. Radhakrishnan J)
Chairman
Place : Mumbai
Date : 26" November, 2009.

Typed by C.S. Bhosle
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.694 OF 2009

DISTRICT : PUNE

Viay Khanderao Pawar. )
Deputy Director, Industrial Safety & )
Health, Pune, Dist Pune and residing at|
C-102, Vrudavanan Model Colony, )
Shivaji Nagar, Pune 411 016. )..Applicant

Versus

1. The State of Maharashtra. )
Through the Principal Secretary, )
Industry, Energy & Labour Dept. )
Mantralaya, Mumbai 400 032. )

2. V.M. Yadav. )
Deputy Director, Industrial )
Safety & Health, Mumbai. ).

.Respondents
Shri M.D. Lonkar, Advocate for Applicant.

Shri D.B. Khaire, Chief Presenting Officer for Resp:;1
Shri A V. Bandiwadek@r, Advocate for Resp.No.2
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CORAM : SHRI S.R. SATHE (MEMBER-J)

DATE : 23.06.2009
JUDGMENT
1. The applicant has filed this application under

Section 19 of the Administrative Tribunal Act, 1985, to
challenge the order dated 30.5.2009 issued by Respondent

No.1 whereby the applicant was transferred from Pune to

Mumbai.

2. Brief facts giving rise to this application are as
under.

3. By order dated 29.6.2006, the applicant came to

be transferred from Jalgaon to Pune. Thus, by 30.5.2009,
he had not completed normal tenure of three years at
pune. However, the Respondent No.1 transferred him and
posted Respondent No.2 in applicant’s place. According to
applicant, the Respondent No.2 had not even completed
two years at Mumbai. He, however, managed to bring
political pressure on Respondent No.1 and as a result of
the same, the applicant was transferred from Pune and
Respondent No.2 was transferred in his place. It is the

applicant’s case that his transfer is against the provisions
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of Section 4 of the Maharashtra Government Servants
Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005 (hereinafter referred
to as “Transfer Act”). Besides this, the transfer in question
is mala fide and arbitrary. Hence, the applicant has filed

the present application to set aside his transfer order.

4. The Respondent No.l filed Affidavit-in-reply
through A.N. Sakharkar, Desk Officer working in the office
of Industries, Energy and Labour Department and opposed
the application. The Respondent contended that out of last
10 years, the applicant has worked for O years in Pune. He
worked as Assistant Director from 2.6.1999 to 28.3.2004.
Then, he was promoted as Deputy Director, Pune and
worked from 29.3.2004 to 4.6.2005. Then, he was
transferred to Jalgaon. Again, he was transferred to Pune
and worked from 7.7.2006. Lastly, he was brought to
Pune, as a result of the recommendations of some political
personalities. The Respondent further contended that the
transfer order is issued only one month before applicant
completing his full tenure of three years. The said order
has been issued taking into consideration School/College
admission and shifting problems of the officers. Besides
this, according to Respondent, the transfer of the applicant

was necessary in view of the various oral and written
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complaints against the applicant. The Respondent has
also contended that as the applicant had almost completed
three years and so, it cannot be said that the provisions of

Section 3 & 4 of the Transfer Act are not complied with.

5. It is contended by the Respondent No.1 that the
Respondent No.2 had requested for his transfer to Pune, as
his father was under treatment of a Cardiologist from
Pune. So, the application of Respondent No.2 was
considered during regular transfer and the competent
authority consented for the same. The Hon’ble Minister for
Labour has given approval for the transfer in question and
as such, the same is not in violation of the Transfer Act.
The Respondent, therefore, contended that there 1s no

merit in the application and the same be dismissed.

6. The Respondent No.2 filed Affidavit-in-reply and
opposed the application. It is his contention that in
pursuance of transfer order, he has taken charge at Pune
on 6.6.2009 and as such, there is no necessity to grant the
application. According to Respondent No.2, as per the
provisions of the Transfer Act, normal tenure is three
years. However, the said period cannot be counted
literally. It has to be considered that the periodical

transfers are effected only in the month of April/May of
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each year. So, according to Respondent, a Government
servant who is due for transfer after the month of May,
that year such Government servant cannot claim
protection under Section 4(4)(2) and 4(5) of the Transfer
Act. So, according to Respondent, in the instant case, the
provisions of the Transfer Act have been substantially
complied with. In the alternative, the Respondent No.2
contended that the Respondent No.1 may allow the
applicant to complete one month at Pune and thus to
complete tenure of three years. According to him, it was
not necessary to make out any special case or record
special reasons and bring the case within “exceptional

circumstances”.

7. The Respondent No.2 denied the allegation that
he managed to bring political pressure on Respondent No. 1
for getting transfer at Pune. According to him, the
applicant had in fact brought political pressure and
managed to secure posting at Pune. The Respondent No.2
therefore, contended that there is no substance in the

application and the same be dismissed.

8. In this application before me, Shri Lonkar,
learned Advocate for the applicant submitted that the

applicant’s transfer is in violation of the provisions of
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Section 4(4)(2), 4(5) of the Transfer Act. The applicant had
not completed normal tenure of three years. So, it was
necessary for Respondent No.1 to make out a special case,
as contemplated under Section 4(5) of the Transfer Act and
obtain prior approval from the concerned authority and as
that has not been done, the transfer of the applicant is
illegal. As against this, Shri Khaire, learned Chief
Presenting Officer submitted that the applicant was at
Pune for 9 years. There were complaints against him and
he had completed 2 years and 11 months at Pune and as
such, he had almost completed normal tenure. He,
therefore, submitted that the transfer in question is legal
and valid. Shri Bandiwadekar, learned Advocate for
Respondent No.2 strenuously argued before me that the
provisions of Section 3, 4(4)(2) & 4(5) of the Transfer Act
need not be construed strictly. If a Government servant
has completed 2 years and 11 months, when the transfer
order was issued, then it must be said that there 1S
compliance of the provisions of Section 3 & 4 of the
Transfer Act. He also submitted that if the said provisions
are construed strictly and technically, then it may happen
that in some cases, the officer would be required to keep at
that place for 4 years, because the period of exact 3 years
may not match with the time schedule i.e. April/May of

each year for general transfer. Besides this, it may also
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create difficulty 1n administration. He, therefore,
submitted that liberal view has to be taken while
construing the provisions of Section 3 & 4 of the Transfer
Act. He, therefore, urged that in the instant case, it be
held that there was proper compliance of the provisions of
the Transfer Act. The learned Advocate also canvassed
that there is nothing to show that political pressure was
brought to post Respondent No.2 in place of applicant. So,
there is no substance in the allegation made 1n this behalf.

He, therefore, submitted that the application be dismissed.

9. It is not in dispute that the applicant was
transferred to Pune by order dated 29.6.2006. Admittedly,
the present transfer order is issued on 30.5.2009. So, one
thing is certain that when the present transfer order was
issued, the applicant had not completed normal tenure of
three years. But he had completed 2 years and 11
months. The question arises whether in such
circumstances, it can be said, having regard to Section 3 &
4 of the Transfer Act that the applicant had completed
normal tenure of three years. In order to answer this
question properly, it would be worthwhile to see the

relevant provisions.

“3. (1) For All India Service Officers and
all Groups A, B and C State

)



Government Servants or employees, the
normal tenure in a post shall be three
years.

(1) No Government servant shall
ordinarily be transferred unless he has
completed his tenure of posting as
provided in section 3.

(4) The transfers of Government
servants shall ordinarily be made
only one in a year in the month of
April or May.

Provided that, transfer may be made
any time in the year in the circumstances as
specified below, namely :-

(ii) where the competent authority 1is
satisfied that the transfer is
essential due to exceptional
circumstances or special reasons,
after recording the same in writing
and with the prior approval of the
next higher authority.

(5) Notwithstanding anything
contained in section 3 or this
section, the competent authority
may, in special cases, after
recording reasons in writing and
with the prior approval of the
immediately superior Transferring
Authority mentioned in the table
of Section 0, transfer a

A\
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Government servant before
completion of his tenure of post.”

10. From the perusal of the above provisions, 1t is
clear that as per Section 3, normal tenure in a post is of
three years. Section 4 specifically says that no
Government servant shall ordinarily be transferred unless
he has completed his tenure of posting means three years.
We cannot ignore the fact that in this section, it is not
mentioned that unless he has completed about three years
or almost three years. We cannot insert new words in the
Section. The word ‘completed” has to be given due
weightage. It obviously shows that before completion of
tenure of three years, there cannot be a usual or normal or
ordinary transfer. That does not mean that a Government
servant cannot be transferred in any event prior to
completion of three years. The Act has made a special
provision that such Government servant who has not
completed normal tenure of three years can also be
transferred. However, for that particular procedure as laid
down in Section 4(4)(2), 4(5) read with Section 6 of the
Transfer Act has to be followed. So, there is no question of
arising any administrative difficulty.  Naturally, in the
instant case, when it is an admitted position that the

applicant had not completed normal tenure of three years
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at Pune, when the transfer order in question was issued, it
was absolutely essential for the Respondent No.1 to follow
the procedure laid down in Section 4(4)(2) and Section 4(5)

of the Transfer Act.

11. It is tried to be argued on behalf of Respondents
that out of 10 years the applicant is at Pune for 9 years.
This may be true, but who is to be blamed for that.
Admittedly, this is not a case where the applicant was at
Pune on the post of Deputy Director (Industrial Safety)
continuously for a period of 9 years, immediately preceding
the transfer order in question. On the contrary, it appears
that when he was transferred to Pune on 29.6.2006, he
was working at Jalgaon. From the perusal of the record, 1t
appears that the applicant was posted earlier at Pune on
the recommendations of some political personalities.
However, that cannot be considered as a ground for
transferring him at this stage, when he had not completed
normal tenure. In fact on many occasions, it has been
noticed by this Tribunal that the transfer of Government
employee has been effected due to pressure of political
personalities. [ really fail to understand as to how a
Government servant dears to approach political
personalities to have a posting of his choice. In fact, if law

permits, action has to be taken against such Government
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servant, who adopt such method for obtaining place of

choice.

12. Once it is said that the applicant had not
completed normal tenure of three years at Punc in the post of Deputy
Director, when his transfer order dated 30.5.2009 was
issued, it was necessary for the concerned authority to
make out a special case and obtain prior approval from the
next superior authority which in the instant case, can be
said to be Hon’ble Chief Minister. From the perusal of the
file, it is very clear that no such special case has been
made out. No special circumstances for transferring the
applicant prior to completion of normal tenure have been
brought on record nor the Respondent No.1 has recorded
in writing the reasons for issuing transfer order in
question. On the contrary, it appears that the Respondent
No.1 may have proceeded under assumption that the
applicant’s case can be considered to be a normal case of
transfer, because in the transfer order in question, it is
mentioned “Iwincks, EBEs, IR d AR, -3, A Faotictct
el T G RRIaesTelie See Hevd Ad 3iied.”

13. From the facts of the case, [ have absolutely no
hesitation to hold that the applicant could not have been
transferred by holding that he has completed normal

tenure. So, the Respondent No.1 ought to have followed
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the procedure under Section 4(4)(2), 4(5) read with Section
6 of the Transfer Act. As per that procedure, it was
necessary to obtain prior approval for the transfer n
question from the Hon’ble Chief Minister. Admittedly, that
has not been done. So, the transfer of the applicant 1s
certainly violating the provisions of Section 3, 4(1), 4(4)(i)

and 4(5) of the Transfer Act.

14. It is the case of the applicant that his transfer
order has been issued only with a view to accommodate
Respondent No.2 who had brought political pressure. It 1S
an  admitted fact that the Respondent had not even
completed two years at Mumbai. He was not due for
transfer. If we see the transfer order dated 30.5.2009,
then it is not mentioned therein that Respondent No.2 has
been transferred on request. It does appear that the
Respondent No.2 had made some application for his
transfer. However, at the same time, it is equally clear
from the record that one M.L.C. and Hon'ble Minister for
Water Resources had twice written a letter to the
concerned Minister requesting to transfer Respondent No.2
from Mumbai to Pune, because he (Respondent No.2) was
having some family difficulties. Thus, when we find that
the applicant had not completed normal tenure of three

years and as such, was not due for routine transfer, he

ul



was transferred and that too, without recording any special
reasons and making out a case for the same and without
obtaining prior approval from the competent authority viz.
the Hon’ble Chief Minister and Respondent No.2 1S
transferred though he had not completed normal tenure
and was posted at a place of his choice i.e. Pune, it creates
the impression that the transfer in question may have been
made to accommodate the Respondent No.2. Apart from
the fact, as to whether the transfer of the applicant has
been made to accommodate Respondent No.2 or not and
whether the same is mala fide or not, one thing is certain
that the transfer of the applicant has not been made after
following the statutory procedure laid down in the Transfer
Act. It is true that in the instant case, the applicant had
completed 2 years and 11 months, when the transfer order
was issued. But because of that, he cannot be transferred
by treating him as due for transfer and treating his

transfer as regular or normal transfer.

15. Thus, having regard to all the facts and
circumstances of the case and considering the position of
law, it is very clear that the transfer of the applicant in
question is illegal and against the provisions of the

Transfer Act. Hence, the application is allowed. The

A
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transfer order of the applicant dated 30.5.2009 is set aside.

No order as to costs.

L
Sd/-
e
(S.R. Sathe)
Member-J

23.06.09

Mumbai
Date : 23.06.09
Dictation taken by :

S.K. Wamanse.
C:\Sanjay Wamanse\Judgments\2009\June, 09 VO.A.694.09.W.6.09.doc
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THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH

ORIGINAL APPLICATION NO.376 OF 2007
WITH
ORIGINAL APPLICATION NG.377 OF 2007

)

vvvvvvvv

ORIGINAL APPLICATION NO.376 OF 2007

Shri Murlidhar Changdeo Patil,

Agriculture Supervisor,

Office of Taluka Agriculture Officer,

Sinnar, District Nashik and

Residing at 3, Swapna Vaibhav Apartment,

N v N

e

)

DISTRICT : NASHIX

Addwait Colony, Canada Corner, Nashik 422005)..Applicant

Versus

. Government of Maharashtra,

Through Secretary,

Agriculture Department, Mantralaya,

Mumbai 400 032

pomé”
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2 O.A.No0s.376 & 377 of 2007

2. Commissioner of Agriculture, )
Maharashtra State, Pune-1 )
3. Divisional Joint Director of Agriculture, )
Nashik Division, Nashik )
4. Shri Gopinath Dashrath Kakad, )
Agriculture Supervisor, )
Office of T.A.O., Triambakeshwar, )
Saja Harsul - 1/3 )..Respondents
WITH

ORIGINAL APPLICATION NO.377 OF 2007

DISTRICT : NASHIK

Shri Ravindranath Kashinath Patil,
Agriculture Supervisor,

Office of Taluka Agriculture Officer,
Sinnar, Saja-Nandurshingote 1, and
Residing at 2, Adarsh Housing Society,
Behind Mabhila Bank, Indira Nagar, Nashik
District Nashik

N N N N N S N’

..Applicant

e
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'
—~
Versus

1. Government of Maharashtra, )
Through Secretary, )
Agriculture Department, Mantralaya, )
Mumbai 400 032 )

2. Commissioner of Agriculture, )
Maharashtra State, Pune-1 )

3. Divisional Joint Director of Agriculture, )
Nashik Division, Nashik )

4. Shri Prakash Bhaurao Nawale, )
Agriculture Supervisor, )
Office of T.A.O., Kalwan, )
Saja Kanashi — 2 )..Respondents

Correction Common appearances in both the matters:

carried out as
per order dt.
19.10.2007 on

Note of C.P.O. Shri M.D. Lonkar — Advocate for the Applicants
dt.17.10.2007. ghri D.B. Khaire = Chief Presenting Officer with

A /Shri M.B. Kadam — Presenting Officer for the Respondent Nos.1 to 3

.Sy Shri M.R. Patil — Advocate for Respondent No.4
(R€gidtrar)



4 O.A.No0s.376 & 377 of 2007

CORAM Shri Justice A.B. Naik, Chairman
Shri R.B. Budhiraja, Vice-Chairman

DATE  : 4" October 2007

PER ; Shri Justice A.B. Naik, Chairman

JUDGMENT

1. Heard Shri M.D. Lonkar, learned Advocate for the
Applicants, Shri M.B. Kadam, learned Presenting Officer for the
Respondent Nos.l to 3 and Shri M.R. Patil, learned Advocate for
Respondent No.4 in both the original applications.

2. Both these original applications are filed by the Agriculture
Supervisors working in the office of Taluka Agriculture Officer, Sinnar
(Saja-Nandurshingote-1) challenging the order of transfer dated
31.5.2007 issued by Divisional Joint Director of Agriculture, Nashik
Division, Nashik. The Applicants are transferred by the impugned order
from their existing post to Taluka Agriculture Officer, Triambakeshwar,
Saja Harsul — 1/3 and Taluka Agriculture Officer, Peth, (Saja Peth-1)
and in their place respondent no.4 in both applications are posted. The
main grievance of the applicants is that they are not due for transfer and
only to accommodate respondent no.4 (in both O.As.) in their places, the

impugned orders are issued.

C
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5 O.A. No0s.376 & 377 of 2007

3. The applicant in O.A. No.376 of 2007 was posted as
Agriculture Supervisor at Akkalkuwa, District Nandurbar. ~ From
Akkalkuwa he was transferred to the office of Taluka Agriculture
Officer, Taluka Sinnar, District Nashik on 23.6.2004. The applicant was
performing his duties as Taluka Agriculture Officer until he was
transferred vide order dated 31.5.2007. By the impugned order, the
applicant was transferred and in his place, respondent no.4 came to be
posted. On receipt of the order passed by the authorities the applicant
has approached this Tribunal by filing the present O.A. This O.A. was
lodged in this Tribunal on 25.6.2007 and it was circulated for urgent
motion hearing and was adjourned from time to time at the request of the

respondents for filing reply and contesting the application.

4. The O.A. No.376 of 2007 was heard on 16.7.2007 and this
Tribunal passed a detailed order directing the Principal Secretary, or
Secretary Agriculture Department, Mantralaya, Mumbai to file
comprehensive affidavit. In response to the notice issued by this
Tribunal Shri Nanasaheb Balkrishna Patil, Principal Secretary, has filed
his affidavit dated 2.8.2007 and to oppose the applicant’s claim on merit
the respondent nos.2 and 3 have filed their reply. Shri M.R. Patil,
learned advocate appearing for respondent no.4, though not filed specific

reply, but supported the order.

5. The applicant in O.A. No.377 of 2007 was posted as
Agriculture Officer Class 11 in the office of Taluka Agriculture Officer,

%(\\\\*—» v
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Sinnar, District Nashik by order dated June 2003. Prior to the order of
June 2003 he was posted at Peint, District Nashik and in that office he
worked from 2000 to June 2003 and from June 2003 because of transfer,
he worked in the office of Taluka Agriculture Officer, Sinnar. By the
impugned order dated 31.5.2007 he came to be transferred from Sinnar

to Peth and that order is subject matter of challenge in the O.A.

6. O.A. Nos.376 and 277 of 2007 are filed by two different
applicants challenging the common order dated 31.5.2007. Thus, this
Tribunal thought it fit to club these O.As. and accordingly these O.As.
were heard together. It will not be out of place to make reference to one
aspect of the matter as to how these O.As. came to be listed for hearing
before the Division Bench. Initially, O.A. No0.446 of 2007 in which the
order of transfer was challenged, was heard at the motion hearing and
having regard to the points involved regarding the interpretation of
several provisions of the Maharashtra Government Servants Regulation
of Transfers and Prevention of Delay in Discharge of Official Duties
Act, 2005 (hereinafter referred to as the Act), was directed to be heard
by the Division Bench, by one of us (A.B. Naik, J. Chairman) in
exercise of the power conferred on him by Section 5 r/w Section 25 of
the Administrative Tribunals Act, 1985 on 30.7.2007 directing that O.A.
No.446 of 2007 be placed before the Division Bench for hearing. By
same order it was directed to the Secretary, G.A.D. Government of
Maharashtra to file an affidavit in the matter as service of all

Government servants primarily comes under the purview of General
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Administration Department. Accordingly, Shri Satish Tripathy,
Additional Chief Secretary (Services), General Administration
Department, Mantralaya, Mumbai has filed affidavit on 21* August 2007

to which we will refer at appropriate place.

7. But, the applicant in O.A. No.446 of 2007 withdrew the
O.A. with permission of this Tribunal. As that O.A. stood withdrawn, a
joint request was made by S/Shri M.D. Lonkar, D.B. Khaire and M.R.
Patil that these O.As. be heard by the Division Bench as the O.A.
No.446 of 2007 was already referred to the Division Bench by the order
of the Tribunal. Thus, having accepted the request the two O.As. came

to be listed for hearing and accordingly they are heard together.

8. We will now note down the submission of the counsel. The
learned counsels, appearing in the matter, as well as the other learned
counsels, who were requested by us to address, on the point at issue,

made following submissions:

9. First, we will note the submission, qua, interpretation of the

provisions of the Act.

10. It is contention of all the counsels that, the Act is in the
nature of a regulating enactment, empowering the competent authority to
issue or affect the transfer of the government servants in terms of the

statute (Act). Thus, in effect, it is a procedural law, and the provisions

t(ﬂ\"b
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cannot be termed as mandatory. To support this contention Shri Patil

placed reliance on a judgment of Apex Court in case of SMT. RANI
KUSUM VS. SMT. KANCHAN DEVI & ORS. AIR 2005 SC 3304.

1. They submitted that though at many places in Section 3, 4, 5
and 6 word “shall” is used, which prima facie denotes that the provisions
are mandatory or imperative, but the word “shall” by itself does not
make the provisions mandatory, as no consequences are stated or
indicate its non-observance. Thus, they submitted having regard to the
subject matter of the statute, all the provisions are only directive, or at
the most are statutory guidelines, for the administration or for that matter
competent authority in the matter dealing with transfer of a government
servant, according to needs of administration, coupled with
administrative as well as public interest. Thus each and every section of
the Act has to be interpreted keeping in view, the subject matter of
statute which deals with transfer of a government servant, appointed to a
transferable post and having no vested right, to claim that he/she be

retained at a particular place, as long as he likes.

12. It is submitted that in absence of specific provisions
contained in the Act, the practice or procedure that was in vogue prior to
enactment is to be followed or adopted. This submission of the counsels
is in respect of the point, posed by us whether, there is any provision

contained in the Act, enabling the Competent Authority to entertain a

S
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request of a government servant, for his/her transfer to a particular post,

or place.

13. Shri M.R. Patil, learned Advocate who led the submission
stated that prior to the present enactment, the subject matter of transfer
was not subject matter of any Act, passed by the Legislature. The
transfer used to be effected, in terms of the two resolutions i.e. executive
instructions mentioned in the statement of objects and reasons. Shri Patil
contends that under those resolutions several guidelines or modalities
were provided, to enable the administration to order transfer. However,
he said that in the present Act, all those contingencies or guidelines
stated in the resolution do not in fact find place, but that does not mean,
that the administration while effecting transfers, has to ignore the facts
and situation and get themselves tied by the law and say that, as the Act
does not provide for transfer on genuine request of the government
servant, same cannot be entertained. He, therefore, contends that all the
aspect which were present in the resolution are in fact not referred
specifically in the Act, then those aspects, which were in existence, in
the two G.Rs. can be taken help of by the authorities, empowered to
effect transfers. Shri Patil to buttress his submission, relied on Section
16 of the Act dealing with repeal and saving, and said that the provisions
of the two resolutions still hold good, to the extent, not covered by the
Act. In other words, he submitted that the two resolutions were not
repealed in toto, and what is not covered by the provisions of the Act,

has to be accepted, or considered as saved. The counsel submitted that

-
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the Legislature by enacting particular enactment, decides a policy, and
that policy is to be implemented, by the executives, who are on the spot,
and they know the administrative needs. Thus, if the executive while
executing the policy takes help of the previous enactment i.c. the
resolutions, no fault can be found in it. It is asserted that unless,
particular provisions of previous Act, rules, resolutions, circulars etc. are
specifically repealed or declared ultra vires, they remain in the field and
can be used to bridge the gap or vacuum, that was left by the Legislation.
He submitted that the legislation may not cover entire field, whatever is
left out, by the statute, i.e. present enactment, the executive still can
exercise power conferred on it by the two resolutions to affect the
transfer of a government servant, on request. In other words, he said that
those provisions contained in the resolutions are not in consistent with
the present enactment. As such in given circumstances the Competent
Authority can entertain a request made by a government servant, for his

or her transfer.

14. Shri Patil, Learned Counsel then contended that looking at
the various provisions contained in Part II of the Act, there is still scope
for the Competent Authority, to entertain a genuine request made by a
government servant, for a transfer from one place to another or to
transfer to a particular place or post, provided, such request must be
supported by some valid, real reason and then it will be within the
discretion of the Competent Authority, to consider it and then, by

exercising the discretionary power, having regard to the provisions
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contained in Section 4(4) of the Act. Thus, he submitted that receiving a
request from the government servant, about the transfer is not totally

barred or ousted.

15. Shri Patil, taking clue from the statement made in the
affidavits filed by Additional Chief Secretary, General Administration
Department and Principal Secretary contended that though there is no
specific provision in the Act, permitting the competent authorities to
entertain request for transfer, still having regard to circumstance, as
referred to in affidavit of the Secretary, it is permissible to consider the
request. He contended that the Additional Chief Secretary in his
affidavit has stated that such provision and request transfer are to be
included under the rules that are, being made under Section 14 of the
Act. Thus, he submitted that till the rules so framed the residuary of the

two resolutions can be taken help of.

16. Shri Khaire, Ld. CPO joined the issue by adopting the
submission of Shri Patil, regarding the survival of some part of the two
resolutions. He contends that as there was no legislation occupying the
field, the question of transfer of a government servant, relates to the
service in connection with the affairs of the State. As such the State
Government has the competence to regulate the services of the servant,
either by 1) enactment of an Act, by State Legislature ii) making rules
by the Governor of the State in view of the proviso to Article 309, of the

Constitution or in absence of both 1iii) issue executive guidelines,

AN
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resolution, by invoking power conferred on the State Executive by
Article 162  of the Constitution of India, as those resolutions
undisputedly were issued in exercise of power conferred by Article 162.
As such, in absence of specific repeal of resolutions in toto by the Act,
the provisions, which are not inconsistent, with the Act, can be followed.
He contends that, while interpreting the provisions of the Act, the Court,
or Tribunal in this connection the practice that was followed i.e. to invite
and consider application from the government servant, by the head of
office or Competent Authority cannot be called to be illegal or
unauthorized act. Shri Khaire, thus submitted that an application from
the government servant regarding his or her transfer, can be entertained,
which is not derogatory to the provisions of the Act. Shri Khaire,
submitted that the practice followed in past also is a relevant
consideration for interpreting the provisions of the Act. In support of his
submission, Shri Khaire invited our attention to a judgment of the Apex
Court, in case of SHAILENDRA DANIA & OTHERS VS. S.P.
DUBEY AND OTHERS (2007) 2 SCC (L&S) 202.

17. Shri Khaire, Ld. CPO submitted that, no doubt Section 4(2)
demands preparation of list every year, of the government servants, due
for transfer by the Competent Authority in the month of January, but
having regard to the definition of Competent Authority under Section
2(b) it cannot be insisted that ‘the Competent Authority’, which consists
of i) appointing authority and includes transferring authority, which is

the Hon’ble Minister of the Department and the Secretary of the
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department, should itself prepare the list, but such list can be prepared by
the concerned department which had in possession, required data, and if
such list is prepared by those officers it can be utilized for effecting
transfer. However, the Ld. C.P.O. is not in a position to demonstrate or
explain the logic behind the requirement of finalization of such list by
Hon’ble Minister in charge of the department, in consultation with the
Secretary to the department. The Ld. C.P.O. tried to explain to us the
true meaning and impact of the term “shall be finalized by concerned
Minister in consultation with concerned Secretary of the department”,
but he has no answer. The two affidavits filed by the Secretaries, also do

not throw much light on this aspect.

18. It is submitted by Shri Khaire, L.d. CPO in respect of
delegation of power of the Competent Authority, as envisaged by 2"
proviso to Section 6 of the Act. He submitted that 2" proviso permits
the Competent Transferring Authority to delegate its power to its
subordinate; once such power or authority 1s delegated by the Competent
Transferring Authority, then the delegatee, will exercise all such powers
or authority, under the Act. He submitted that then there cannot be any
restriction of power to the delegatee. He submitted that no doubt the
proviso has used sentence “under this section”, however, that power,
cannot be restricted to operation of Section 6 only, as the Competent
Authority, under the Act has some other powers, to be exercised. He
submitted that this aspect is to be construed, with reference to the word

“powers” meaning thereby that the delegation of all powers of the

A
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competent authority. Therefore, he submitted that the powers of

delegatee cannot be restricted to the powers under Section 6 only.

19. To substantiate above submission, Shri Khaire brought to
our notice, the powers of Competent Authority in other parts of the Act
i) Section 4(2), (3) (5) and contended that if the list as required is
prepared by the delegatee, it has to be held valid, and deemed to have
been prepared by Competent Authority.

20. Shri Lonkar, Ld. Adv. joined the issue having adopted the
submission of Shri Khaire. He added that it may be accidental slip or
omission, by the Legislature in referring as “under this Section”. He
contends that if this sentence reads as “under this Act” coupled with the
following word ‘powers’, will mean that all powers conferred on the
competent authority from Section 4 to 6 of the Act. He contended if all
provisions are read harmoniously, then only the object that is to be
achieved by the statute, will be achieved. Thus, the delegatee of

competent authority can perform all the powers of competent authority.

21. Apart from his above submission, S/Shri Lonkar and
Bandiwadekar, Ld. Advocates, contended that the word ‘tenure’ used as
Section 3, 4 and 5, assumes importance in interpreting the provisions.
They submitted that by referring to words ‘tenure of posting’ and then
specifying it by definite number of ‘years’ from it, the intention of the

law makers is apparent, that a government servant, tenure of post is

LN
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secured, to minimum period of 3 years, though word ‘normal’ is used in
Section 3 that to be considered in real sense i.e. normally no transfer be

effected, unless a government servant completes his/her minimum tenure

of 3 years.

22. To buttress above submission they further submitted that
Section 4(1) used, term ‘no’ and then ‘shall’, which goes without saying
that provisions of Section 3 r/w 4(1), are mandatory. They submitted
that no doubt, consequences are not specifically referred or indicated in
the Act itself but by using the particular words in Section 4(1) leaves no
doubt that, a government servant is not to be transferred from a post until

he completes the tenure.

23. It is further contended that Section 3(1) of the Act refers to
normal tenure of posting at a post or place for 3 years, Section 3 (1)
refers to all the groups of government servants, but 2" proviso of
Section 3(1) makes abundantly clear that group ‘C’ government servant
cannot be transferred from a post held by him, till he completes too full
tenures. In other words, they stated that so far as a group ‘C’ government

servant is concerned, his/her tenure is fixed for 6 years in a post.

24. As far as group ‘D’ government servant is concerned they
submitted that such government servant, is not normally subjected to a
fixed tenure, but cannot be transferred out of Station, except on request,

or on some complaints of serious nature. They therefore contend that
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group ‘C’ and ‘D’ government servants tenure of posting is fixed with
simple purpose i.e. probably looking at their service condition, pay etc.
Thus, they submitted that unless the tenure of posting of such
government servant is completed, they cannot be transferred, as the Act
has conferred such limited right in a government servant. The counsels
relied on two judgments of the Apex Court to bring home the point 1.e.
Dr. P.L. AGARWAL VERSUS UNION OF INDJA & OTHERS
(1992) 3 SCC 526 and KUMAR SHRILEKHA VIDYARTHI
VERSUS STATE OF U.P. (1991) 1 SCC 212.

25. Shri Chandratre, L.d. Adv. contended that having regard to
the definition of ‘Competent Authority’, given under the Act means 1)
appointing authority, and includes transferring authority as referred to in
Section 6 of the Act, It also specifies Competent Transferring Authority,
for all groups. For group ‘A’ and All India Services government
servants the Competent Authority being the Chief Minister, for those
who are in the pay scale of Rs.10,650-15,850 and above, other than
those, group ‘A’ government servants who having pay scale less than
Rs.10,650-15,850/-, the Competent Authority being Minister in Charge
in consultation with Secretary of the concerned department and Non-
gazetted group ‘B’ and group, it is the Head of Department and for
group ‘D’ employees, it is Regional Head of the Department. Thus, he
submitted that even appointing authority can order transfer of the
government servant under his control (in what way this submission is

pressed in service, is not understood). Be it as may, if in a given case,

%«\Ti’”u



17 0O.A. Nos.376 & 377 of 2007

the appointing authority, being a competent transferring authority, can
effect the transfers, but the same must be within the four corners of the

Act.

SUBMISSION REGARDING CHALLENGE TO THE IMPUGNED
TRANSFER ORDERS

26. Shr1 M.D. Lonkar, Learned Advocate for both the applicants
submitted that the impugned orders of transfer are issued in total
disregard to the statutory provisions, and orders of transfer are issued
transferring the applicants even though they were not due for transfer, as
both of them had not completed their tenure of posting. He submitted
that the respondent authorities issued the orders of transfer not in any of
the administrative exigencies or need of the administration, but those are
affected only to honour or dictate of the Hon’ble Minister who has
recommended their transfer. It is submitted that, in fact, no application
1s submitted by the private respondents making out the case for their
transfer. It is submitted that the so-called applications, which were
placed on record of this Original Application along with reply by the
Respondents, if considered, in right perspective, it is apparent that the
cause made by the private respondents to seek transfer is not a special

cause or any exceptional case.

27. Shri Lonkar then submitted that the Respondent No.2 who
has filed affidavit, which is verified by the Administrative Officer, has

e



18 0.A. No0s.376 & 377 of 2007

annexed the copies of the Medical Certificate purported to be submitted
by the private respondents to seek their transfer. He contended if the
date of issue of the medical certificate is considered then it is apparent
that those certificates were secured subsequently to justify the action and

produced before this Tribunal along with the reply.

28. It 1s contended that the orders are affected arbitrarily without
adhering the statutory mandate. It is submitted that even for the sake of
argument if it is presumed that the private respondents did make a
request for their transfer, the Competent Authority is required to
consider their applications, in tune with the exceptions carved out by the
2" proviso to sub-section 4 of Section 4 or by sub-section 5 of Section 4
of the Act. It is submitted that no reasons whatsoever are recorded by
the authorities nor is there any approval from the next higher authority.
Thus, the transfers are ordered in total disregard to the provisions of the
Act.  The learned counsel contended that the transfer orders under
challenge are issued not on any administrative ground but are issued on
extraneous consideration with a view to favour and accommodate

private respondents at the place of their choice.

29. Shri Lonkar then submitted that the Joint Director,
Agriculture, Nasik, in his communication dated 30.5.2007 has opined
that the applicants are not due for transfer, and if the request of the
private respondents is to be considered then their request is to be

considered as special case as envisaged by Sub-section 5 of Section 4,
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and then to issue order, but the Counsels submitted that transfers are
effected not under sub-section 5 of Section 4 of the Act but at the behest
of the Hon’ble Minister as it is stated in the file as, “Fsit Fglear Brwra”.
According to Shri Lonkar, such ground/reason is not requirement of the
statute. Thus, respondents cannot take shelter of usual terminology of
“administrative reasons” and support the transfer orders, which are void

and illegal.

30. In reply to the submissions of Shri Lonkar, Shri M.R. Patil,
Learned Counsel appearing for the Private Respondents submitted
before us that on receipt of the applications submitted by the private
respondents, the Competent Authority having considered the fact that the
request made by the private respondents regarding their transfers being
genuine and real, exercised its discretion and effected the transfer. The
said transfer cannot be called as bad in law. Shri Patil contended that the
reasons as required to be stated which the statute commands but the fact
as disclosed, that the authority having regard to the facts, situation and
having satisfied that request of the private respondents being just, thus
the orders being that of transfer may not be interfered by this Tribunal as
the transfers are effected for the administrative reasons, which is referred

to in the order itself.

31. Shri Patil finally concluded that this Tribunal in its
jurisdiction of judicial review cannot re-appreciate the whole material,

placed before the Tribunal as a Court of Appeal. This Tribunal will
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concern itself with the decision making process only. Thus, he
submitted, that if the Competent Authority having taken a reasonable
view of the fact and situation ordered the transfer and that too for
administrative reasons, the applications deserve to be dismissed, by
confirming the order of transfer. Shri Patil however stated that he
cannot give any explanation whether the medical certificates were
submitted along with applications, and if so why they are not available

in the file. Be it as may. This has to be considered later on.

32. Shri Kadam, Learned Presenting Officer supported the
orders by contending that on receipt of the application from the Private
Respondents about their transfer, the Joint Director was of the view that
as they were not due for transfer, their applications were referred or
forwarded to the Commissioner and then to the State Government.
Thereafter, in view of the letters dated 16.5.2007 and 23.5.2007 from
S.D.O., transfers are ordered and the reasons for such transfer are also
recorded in the file. Thus, he submitted that the transfer orders are
issued by the Competent Authority, in accordance with the provisions of

the Act.

We will now consider the submissions:-

33. No doubt the controversy in the present application relates to
a transfer of a Government servant and is to be solved on the basis of the

pleading, the files and on the back drop of statutory provisions.
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34. The point at issue being somewhat important accordingly,
we requested the learned members of the bar to address us on the point
of interpretation of the provisions of the Act besides their contention on
merit to challenge and support to individual transfer subjected in this
application. We must appreciate the gesture shown by the learned
members of the bar, who readily accepted our request and made
submission (supra) with their learning and professional experience
addressed us on all the points about niceties of the law, principles of
interpretation, role of executives etc., which helped us to a great extent
to solve the controversy raised. We are really grateful to the learned

members of the bar.

Retrospective:-

35. Prior to the passing of the Act i.e. Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in Discharge
of Official Duties Act, 2005 (hereinafter referred to as the Act), the
subject was primarily occupied by guidelines and the circulars issued by
the executives from time to time under their power conferred by Article

162 of the Constitution of India.
36. There was a feeling in the majority of the Government

servants that power to transfer a Government servant was being misused

and that power was being utilized, in an indiscriminate manner without
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adhering to settled norms and for extraneous consideration. At times,
there were allegations of corruption, favouritism, political interference
etc. The transfer orders were affected keeping a particular government
servant at a particular post or place for indefinite period. With this
feeling and the situation prevailing and to overcome such situation, the
Governor of Maharashtra thought it fit to take immediate steps and
accordingly the Government of Maharashtra intervened and promulgated
an Ordinance by invoking the power conferred on him by Article 213 of
the Constitution of India by promulgating an Ordinance on 25" August
2003, called as Maharashtra Government Servants Regulation of
Transfers and Prevention of Delay in Discharge of Official Duties
Ordinance, 2003. From this time, the subject of transfer of a

Government came under this legislation.

37. While promulgating this Ordinance the purpose was spelt

out by statement of objects and reasons, which reads thus:

“The Government had issued guidelines for general transfers of
Government Employees from time to time. All  such
comprehensive guidelines have recently been issued in a
consolidated form under Government Circular, General
Administration Department, No.SRV-1097/C.R.20/97/X1l, dated
the 27" November 1997, and by Government Circular, dated the
7" February 1998. However, it has come to the notice of

Government that these directions are not being followed
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scrupulously at various levels in the administration and is not

having the desired effect.

2. Under the circumstances to ensure strict compliance with
Government transfer policy, Government considers it expedient to
make a suitable law for regulating transfers of all government

servants.

3. Government is also deeply concerned about the delays and
dereliction in the discharge of duties by government servants. To
effectively curb this undesirable tendency, Government considers
it expedient to lay down the time schedule for disposal of
Government work and to provide for taking disciplinary action
against the defaulting government servants for any dereliction of

duties.

4. As both Houses of State Legislature are not in session and
the Governor of Maharashtra is satisfied that circumstances exist
which render it necessary for him to take immediate action to
promulgate this Ordinance, for the aforesaid purposes, this

Ordinance is promulgated.”
38. On promulgating the Ordinance in view of provisions of sub

Article 2 of Article 213 of the Constitution of India, a bill (L.C. Bill
No.XV of 2003) came to be tabled and introduced before the house of
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legislature on 6™ December 2003 appending statement of objects and

reasons. The object and reasons read thus:

“The Government had issued guidelines for general transfers of
Government Employees from time to time. All  such
comprehensive guidelines were recently issued in a consolidated
form wunder Government Circular, General Administration
Department, No.SRV-1097/C.R.20/97/X1I, dated the 27"
November 1997, and by Government Circular, dated the 7t
February 1998. However, it was noticed by the Government that
these directions were not being followed scrupulously at various

levels in the administration and were not having the desired effect.

2. Under the circumstances, to ensure strict compliance with
the Government transfer policy, Government considered it
expedient to make a suitable law for regulating transfers of all

Government servants.

3. Government was also deeply concerned about the delays and
dereliction in the discharge of official duties by Government
servants. To effectively curb this undesirable tendency,
Government considered it expedient to lay down the time schedule
for disposal of Government work and to provide for taking
disciplinary action against the defaulting Government servants for

any dereliction of official duties.
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4. As both Houses of State Legislature were not in session and
the Governor of Maharashtra was satisfied that circumstances
existed which rendered it necessary for him to take immediate
action for the aforesaid purposes, the Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Ordinance, 2003 (Mah. Ord. IX of
2003), was promulgated by the Governor of Maharashtra, on the
25™ August 2003.

5. The Bill 1s intended to replace the said Ordinance by an Act

of the State Legislature with certain amendments.”

39. On introduction of the bill before House of State legislature,
it was referred to the Joint Committee of the State Assembly. On
referring the bill to Committee, the Bill could not be converted into an
Act passed by the Assembly. In such a situation, it was considered
expedient to continue with the Maharashtra Ordinance No.l of 2004
promulgated by the Governor of Maharashtra on 16™ January 2004.
Upon reassembly of the State Legislature, the bill was pending for
consideration with the Joint Committee. Hence, as provided by Article
213(2)(a) of the Constitution of India, Ordinance No.l of 2004 shall
cease to operate at the expiration of six weeks from the reassembly of
the State Legislature, the Governor of Maharashtra having considered

the situation was pleased to promulgate the orders under powers
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conferred by Article 213(1) of the Constitution of India. Accordingly, it
was published as the Maharashtra Government Servants Regulation of
Transfers and Prevention of Delay in Discharge of Official Duties
Ordinance, 2004. The committee after due deliberation submitted its
report on 15" December 2005 by suggesting some modification and
amendments in the bill. The remarks of the committee pertaining to the
amendments made in various clauses (only the relevant ones for our

purpose are taken):

“In clause 2(a) of the original Bill, the definition of the word
“transfer” has been explained. The Committee has made an
amendment in the said definition with an object to make it very
clear that the transfer of employee caused from one post to another
post in the same department or transfers, which are possible in any

other manner.

Clause (3).- Clause (3) provides the tenure of appointment of
Government employees. Under this sub-clause (1) of this clause a
proviso which prescribes as to where the employees shall be
transferred after their tenure is over. This clause states that an
employee shall be transferred from one post to another after their
tenure is over. The Committee felt that it is necessary to make a
clear provision in place of the word “at place” so that it becomes
more clear. From that point of view, in first proviso to clause 3(1)

for the words “at that place to another place” the word “at that
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office or department to another office or department” has been

substituted.

Clause (4).- In Clause (4) it is provided in context of tenure of
transfer to be made after completion of prescribed tenure of
appointment of employees. In accordance with sub-clause (5)
therein, it is provided for the transfer of any Government servant
before completion of his prescribed tenure of post with the prior
permission of the Government or the Chief Minister, as the case
may be, in special cases. While considering in this context, the
Committee has noticed that, action is taken as per the said
provisions in the relevant transfer policy of the Government. That
means prior permission is required to be taken from the
Government or Chief Minister, as the case may be, for every
transfer coming under the special cases. Accordingly, employees
on lower-level (employees at Village/Taluka/District level,
similarly group “C” and “D”) are also required to take prior
permission of the Government or Chief Minister for transfer in
special cases. In such cases, time is consumed unnecessarily.
Similarly, due to such type of transfers the extent of work is also
increased on higher level. Hence, it has come to the notice of the
Committee that people throng to the Mantralaya only for the
purpose of transfers. The Committee feels that it is necessary to
decentralize the power from higher level to curb these instances.

Consequently the Committee is of the opinion that, the transfer to
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be made in specific cases should be made with the prior approval
of the next competent authority that makes the transfer.

Accordingly an amendment has been made in clause 4(5).”

40. In due course, the Bill No.XV of 2003 was converted into an
enactment. Accordingly, the State Legislature enacted the Act i.e.
Maharashtra Act No.XXI of 2006 and the same is published after having
received assent of the Governor of Maharashtra and it was first
published in Maharashtra Government Gazette on 12" May 2006.
However, Act No.XXI of 2006 did not come into immediate effect in
view of the mandate of Section 1 sub section 2. The State Government
by publishing a notification in the official gazette appointed the date of
commencement 1* July 2006. Thus, the Act became operative and
effective from 1* July 2006. Thereafter, the transfer of Government
servants has to be effected in terms of the provisions of the Act, to which

we will refer.

Principles of interpretation of statute:

41. Before referring to the various provisions of the Act, we will
recapitulate broad principles of interpretation of statute enumerated in
several pronouncements of the Apex Court. We will not burden our
order by referring all those pronouncements, but we will refer to one of
the judgments on the subject. In this context we will refer to Constitution

Bench judgment of Apex Court in PUNJAB LAND DEVELOPMENT
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AND RECLAMATION CORPORATION LIMITED VS.
PRESIDING OFFICER, LABOUR COURT, CHANDIGARH &
ORS. (1990) 3 SCC 682, wherein it is observed:

“62. This is literal interpretation as distinguished from contextual

interpretation said Tindal, C.J. in Sussex Peerage case.

“The only rule of construction of Acts of Parliament is that
they should be construed according to the intent of the
Parliament which passed the Act. If the words of the statute
are in themselves precise and unambiguous, then no more
can be necessary than to expound those words in their
natural and ordinary sense. The words themselves alone do,

in such case, best declare the intention of the law giver.”

In B.N. Mutto v. T.K. Nandi it was similarly said: (SCC
p.368, para 14)

“The court has to determine the intention as expressed by the
words used. If the words of a statute are themselves precise
and unambiguous then no more can be necessary than to
expound those words in their ordinary and natural sense.
The words themselves alone do in such a case best declare

the intention of the lawgiver.”
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As was stated in Thompson v. Goold & Co. “it is a wrong thing to
read into an Act of Parliament words which are not there, and in
the absence of clear necessity it is a wrong thing to do so”. “The
cardinal rule of construction of statute is to read statutes literally,
that is, by giving to the words their ordinary, natural and
grammatical meaning”. (Jugalkishore Saraf v. Raw Cotton Co.

Ltd.)

63. To interpret an Act of Parliament is to give its intention.
Lord Simon in Ealing L.B.C. v. Race Relations Board said: (AC
pp.360-61)

“The court sometimes asks itself what the draftsman must
have intended. This is reasonable enough: the draftsman
knows what is the intention of the legislative initiator
(nowadays almost always an organ of the executive); he
knows that canons of construction the courts will apply; and
he will express himself in such a way as accordingly to give
effect to the legislative intention. Parliament, of course, in
enacting legislation assumes responsibility for the language
of the draftsman. But the reality is that only a minority of
legislators will attend the debates on the legislation. Failing
special interest in the subject matter of the legislation, what
will demand their attention will be something on the face of

proposed legislation which alerts them to a questionable
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matter. Accordingly, such canons of construction as that
words in a non-technical statute will primarily be interpreted

according to their ordinary meaning.....”

64.  According to Lord Simon looking into the legislative history
or the preparatory works may sometimes be useful but may often
lead to abuse and waste, as “an individual legislator may indicate
his assent on an assumption that the legislation means so-and-so
and the courts may have no way of knowing how far his
assumption is shared by his colleagues, even those present”. In the
absence of such material it is said, the courts have five principal
avenues of approach to the ascertainment of the legislative
intention: (1) examination of the social background, as specifically
proved if not within common knowledge, in order to identify the
social or juristic defect which is likely subject of remedy; (2) a
conspectus of the entire relevant body of the law for the same
purpose; (3) particular regard to the long title of the statute to be
interpreted (and where available, the preamble), in which the
general legislative objectives will be stated; (4) scrutiny of the
actual words to be interpreted, in the light of the established
canons of interpretation; and (5) examination of the other
provisions of the statute in question (or of other statutes in pari
material) for the illumination which they throw on the particular

words which are the subject of interpretation.
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65. The Heydon’s Rule requires that the court will look at the
Act to see what was its purpose and what mischief in the earlier
law it was designed to prevent. Four things are to be considered:
(1) What was the law before the making of the Act? (11) What was
the mischief and defect for which the earlier law did not provide?
(111) What remedy the Parliament had resolved to cure? (iv) What
is the true reason for the remedy? The court shall make such
construction as shall suppress the mischief and advance the

remedy.

66.  Where the statute has been passed to remedy a weakness in
the law, it is to be interpreted in such a way as well to bring about

that remedy.

67. The literal rules of construction require the wording of the
Act to be construed according to its literal and grammatical
meaning whatever the result may be. Unless otherwise provided,
the same word must normally be construed throughout the Act in
the same sense, and in the case of old statues regard must be had to
its contemporary meaning if there has been no change with the
passage of time. However, the Law Commission 21 of England
has truck a note of caution that “to place undue emphasis on the
literal meaning of the words or a provision is to assume an
unattainable perfection in draftsmanship”. In Whiteley v.

Chappell, a statute concerned with electoral malpractices made it
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an offence to personate ‘any person entitled to vote’ at an election.
The defendant was accused of personating a deceased voter and
the court, using the literal rule, found that there was no offence as
the personation was not of person entitled to vote. A dead person
was not entitled to vote. A deceased person did not exist and had
no right to vote and as a result the decision arrived at was contrary
to the intention of Parliament. As it was pointed out in Prince
Ernest of Hanover v. Attorney General, the Golden Rule in the
form of modified literal rule, according to which the words of
statute will as far as possible be construed according to their
ordinary and plain and natural meaning, unless this leads to an
absurd result. Where the conclusion reached by applying the
literal rule is contrary to the intention of Parliament, the Golden
Rule is helpful. A tested rule is that of noscitur a sociis. The
meaning of a word can be gathered from its context. Under this
rule words of doubtful meaning may be better understood from the
nature of the words and phrases with which they are associated
[Muir v. Keay]. But this will not apply when the word itself has
been defined.

70.  However, a judge facing such a problem of interpretation
cannot simply fold his hands and blame the draftsman. Lord

Denning in his Discipline of Law says at p. 12:
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“Whenever a statute comes up for consideration it must be
remembered that it is not within human powers to foresee
the manifold sets of facts which may arise, and, even if it
were, it is not possible to provide for them in terms free from
all ambiguity. The English language is not an instrument of
mathematical precision. Our literature would be much the
poorer if it were. This is where the draftsman of Acts of
Parliament have often been unfairly criticized. A judge,
believing himself to be fettered by the supposed rule that he
must look to the language and nothing else, laments that the
draftsman have not provided for this or that, or have been
guilty of some or other ambiguity. It would certainly save
the judges trouble if Acts of Parliament were drafted with
divine prescience and perfect clarity. In the absence of it,
when a defect appears a judge cannot simply fold his hands
and blame the draftsman. He must set to work on the
constructive task of finding the intention of Parliament, and
he must do this not only from the language of the statute, but
also from a consideration of the social conditions which
gave rise to it, and of the mischief which it was passed to
remedy, and then he must supplement the written words so
as to give ‘force and life’ to the intention of the

2% 9

legislature.”.
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42. Determination of legislative interest.  Ascertainment of
legislative interest is basic rule of construction. A rule of constitution
should be preferred, which advances the purpose and object of

legislation.

43. Court can neither rewrite to suit its convenience nor record it

in such a manner as to render some absurd onus ?

4. Plain meaning cannot be relied upon where it results in
absurdity, injustice and unconstitutionally. In such a situation, Court
must construe having regard to the object and purpose which the
legislature had in view in enacting the provisions and in the context of
the setting in which it occurs and with a view to suppress the mischief

sought to be remedied by legislature.

45. For an application of the mischief rule, firstly it must be
possible to determine from a consideration of the provisions of the Act
read as a whole what the mischief was and what was the purpose of the
Act to remedy, secondly, it must be apparent that the draftsman and
Parliament had by inadvertence overlooked, and so omitted to deal with,
an eventuality that required to be dealt with if the purpose of the Act was
to be achieved; and thirdly, it must be possible to state with certainty
what were the additional words that would have been inserted by the
draftsman and approved by Parliament had their attention been drawn to

the omission before the Bill passed into law. Unless these three
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conditions are fulfilled any attempt by a court of justice to repair the
omission in the Act cannot be justified as an exercise of its Jjurisdiction
to determine what is the meaning of a written law, which Parliament has
passed. Such an attempt crosses the boundary between interpretation
and legislation. It becomes a usurpation of the function, which under the
Constitution of this country is vested in the legislature to the exclusion

of the courts.

46. The only rule for the construction of Acts of Parliament is
that they should be construed according to the intent of the Parliament
which passed the Act. If the words of the statute are in themselves
precise and unambiguous, then no more can be necessary than to
expound those words in their natural and ordinary sense. The words
themselves alone do, in such case, best declare the intention of the

lawgiver.

47. Keeping in view these principles, we now proceed to the text

of the Act, which we are required to interpret.

48. As we have noted from the statement of object and reasons,
supra, where there is reference to a resolution and a circular as such, we
will refer to them as it is stated in statement and object that the directions
contained in those circulars were not being followed scrupulously at
various levels of the administration and not having desired effect. The

two circulars were Government Circular, General Administration
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Department No.SRV-1097/CR 20/97/XII dated 27" November 1997,
and Government Circular dated 17" February 1998. We will note down

those circulars for ready reference:

‘eI Adebie BrIaewells
SEIHeHIA eivun

HABRI, 2AHe
JHST Q2MAT feraq1an,

QA URUSIED el : - TAINREL-90R19/U.86.20/ ]9 /AR-FHAEA, HIZ 800 03
fGatiap R0 AlGEAT 9]RU9

qrE:- 9) AR URUSS, ATH GAHA AN, HHiE -EX3REB- 9 0lol9/aTT,
feeties o AT, 9%R%0.
R) QU TRUSED, HAE HnHe A0l (b :-ARUB-90¢R /U..¢ /aMR,
festies 29 uftie, 9]¢k,

uRuses

AHDB HHAT- AT/ 3ifeehl-Tien Breraemeiies seeizish aa o uf¥usics,
AHC YA i1, i - ANREG Joe/92, Retid o0 AR, IR 3@
[Eia wevaa 3teht 313a, @A TRAGAR AN FRON B e 3Rel,

R AHSAE Felt Azl i@ saciear e eona BRER Bwet 2
HRY SRl siea ureelt @ venrafragrean sugEa e @ 3Ru @ B wE
FEARES T WA ot Rrwels gal awEda adew fEr s
FecAsEn Al s SHpHN FRoE A YA TecATE JeH e
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JracitswarEn Bota duaid e 3R, AR areiviEsy AdEER Jedla eRu g
HACHATAT AEA -

*9)

*Q)

3)

*8)

9)

UG AN I AT T FTHRATE Aaebieen s g
AdAERY auiqe vwbara wRd A, 3B /Bt aien aEiE
N1 T1s tend Han, = seeen & Alg=tia woaE T@na. AN FJEA
TN AT FIAER LRUMA IUATE B0 @l

*31) Jar fogah/ueteseh/aifstenan sai@Hs Raa - usiads

[ERG
* &) uell/uce aiten vt Savare siRoneR simete aaw,
®) {52 swaEeEs wRiadias aech wo sravas sz, sl sem
st T e, AL A wRaien dedaEtd) weo SHa
HIGA AT,
QMADI BRUNAA AL AT ATHERY qeall, Faiefta szt
RABA = Gt A1 feanat e an zae snEhaE B a@a,
TAARVIYY Uehl UaeR 3 a¥ a UebtE foieaE § ad gEuda seeh
P A a1,
AR IRE@AA s@eaia iftier, Fdfta 750 a femm afe i
JAGFAUR AR

Rt BRIvER Tafudian seen Fdeften sn gewong veaEga BUIR

STEY, 3tell Ueboht Fzraih, 2 Aftare deeaa ik ke dedier,

Seedid UifdraprR -

3)  AATIGR #.3,200/- @ @A Aga9la sw@En T
3ifttrent-aiel et sredta Fdde wd wwEha sfmeai
U ALHTAH A(R RTINS AER BI0 3A9TB IABIA.

) AFR, %.3,000/- A ¥,900/- @ AaASoidE 3iRBE (.
AFN St feton werdiEsht FEvE B ugE sten Remondist
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3iftebt-aizn aacdia a daadhidier g HLABIFH Al Arez
HY(A A )

®)  ONADBI [@HEI-7.2,200/- & 3,900/ - a1 AqASRSR 2ATRBE

8) [t gaEm-:.2,000 & 3,800/~ W T - 3 A B
AaAfieliet 02 @ ae-a Aefiet T T2 (3.2000-3800 F.23(5 -
3800) 3 a1 - T @ I - 5 Felet FTECTTAA 72

2 uelw e uawm - ae - A Ruela Bsha Bt sudie
3ielt 02 a7 ote -3 Fefter w2,

TSUBE oe-31 uTEdie sEel  denidla o feraaetidiel axgdia saz
3MALATD A TS TAANYN BRI A
R R ARHA A Wbl-Aleh @yien gt aeveria 3cte
siftrprian gt arwe frasradadt wua sesvisE orEeE fadta D @
axaielt fadora 3ieht srladt w0, vaEr g 3aRert e ®Ad) Ao =
assieh et seht.
* SHAA/ 3tfies1-Alen aRaR aee deveia A3 oA, BT Adebie s@ett
BN AR 3rActeall Witrest-aiisht avawll smacter aAfyena s onwadia Aamia e
R FAlgeaa Feeh B0 3raeA® R 3en IR Aawi A BT @ 312 ArAfER
RABIE AR 3naeaes Tl 3-8 B ot I aet. et TR e
HROAAE! it AR szewta saeh e, ma e qeidta A gA R
B[ A,
*31) Frascle seensd frta dae dasidt seteed g6 faamea
Hactt ST,
*q)  HeiA Wikhl-AlH gorwSla A T wAm-aid Yafras qwidt qlegt
el fraRa 835a secitae Brla =g
*®) FApYet ettt @ difera Retondie sifiest-aien T R ETARBIGH
AR (ol sractea feemolt asomt 33 sRla, 3@t wds ame 3.
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3ten 3iftrept-aisht e mRerelt Joa ateht uich e @ s~ 3uiv

et At erd dearA JeidA ftet-Aiel &t farE 8% .

Braamelis aTen Sfalad ualsdie debt bl e 3Emfdta uisiig)

e O @LThAT FTAU BT olEhd. 3N TG BRUAYAL Jeat
Jaieha euafsa Aawe Cramelie aecaiEn JeHia dagd! wegg detet

qA oAl iEra auaid A,

(31) BIAE! TG Jstubld ifdew-TA 3 auige A el & uerr

dant g @atua (Sparingly)suft smartFs gaerdlt  (Exceptional cases)

3R @ A Jddeha uerEa fetoien qdagHAde A aRvEnd A, g1 Heras U

awiuia sl aef uareoh aa JFaian, ¢ autar @eft Aaifdes anten Aeda Auca3HsD

fefar AR BRUAE! ogt AE UaTaR HEads A West A5 o1, AT blesotl U3t 3
quien uefipsal A FAdadial Ha@el fdvaia A@l. D FHeld JBHRE

TeceHld 3 aute dlaeliaed AR BRI ATdl.

*9)

?)

2)

Uoptd fSlegand 3 adt Aan det agett Ao et MUBR R Yoict §-¢
Afgeara Aaiferga AR A a *nett A [Segaa 3an @eas AT
R,

THEI 181 & 2 9w FaHua 3ug 3t &1 ugE? A= SAFdidns
N AR fai Se 3Rd av,

N Uhed BIAFR FUBRE BA Bid AR, Al Ybar b Iifad

(Final Stage) conueia wigaet A &,

39T UTATEA e JAlHA 3Teicl JfEhi-Aleq U cwl aven tfdepi-Aidt
qdABHA U TH2at AUAT AT,

)

Hocagl Jifiee-aid @ aulen g UdE TR 3aud AL . oA

BGARD SN, A ALAFTAA gd et sferard ang. st @ usdE
feparet @ Ffgat 3neh wenmata fetonws Agut FwelerEg wEadd.

&\\\ “\OW
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o fafdre garuia R sro@E siftmrin 3 autdan wt He@etsaR
Sactl BV @LH FHCAH RIA el gdten (Fguat sat Sewmngat gla wletash
qol SN Saeh Bell Aidt) @ Sl gegt SR dtia A3 . 3 B
HE 3uREr BRUAE gdiena Eamh s a0 srages s el says e
U auiEld adt el stuir s, & getat et itdent-ariet el
£, 91c - Fellcl BAATATR Faetibid (Bt Aal dlenal

* JNe- (A-3) T IREUBE dHA=E b Sl vam ugar § antdan
S HIA 3aATAd A5 5 d Q AW e HRANR TecAvld A@l. A BTG -
2 FHRAAA Ul bl 90 auiden Sd Bles Savnd AFH &, 90 AWER 3Ll
BHAAT AFAA @d fSHegaa 1R e Jacit B!,

% - Allel HHAA-AR TEdld SeeibRar § quidt weaiar Adeaeie
TEIBRAl STvd aled 3ic Jaieha Fsnereiia fenote o w a Ferg dla@eidal
]t Bionash aeciteial REld el aR wdie JAHE UL AP AgH &l

wlaash Etdaa saat.

©. UHE RHedeE  3ifeR/ s iz AT gAE Sl HedlH,
AT QAHAE Leifeel BFepEIa Fuda aRma gidt. =Nege FAAERID Tebl avid
It Aentdla agetum sifti-aildet 30 d 38 Tdm Uled AW, AWEA 3aidl

Hod e,

¢. FRMURUEA I -8 Al BAA-AU(A BlH JHENSDBRD A, 3120
FHA-ATH I =i Seproht Savena A, dandt, oy srRuRda 312N daar-d gt
freprongat gA- el aach weot AetA Wften-TRA 3T dAed 3R, avd Haielid
HHAT-AT Factt Bod Al

A
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* Q. U faHmua HiE! oW uz 3rerar Fast 3gd. FcAiclict febat fastandlct
UR® AFAA URAD AW IeH HIHA BRIV AFTdl [HAE ARAWE Hsitdrar
AUTAE [ e FeThi SAAYD HAAL.

* 90. Udt-Ucett AR Fet -

Sicgl uett g cet! A1 Q=i deett dadt AA AG! dt Tt ettt wveria adt
A, HTAIA TeBRult JEERt a I (AR et alse sifdest-aiwn JAgAde faar
HRUA(d ATal.

3)  Udl a geelt AteT UGIAHT Uabral [Sahiolt Saar A o a1,

q)  Slcgl AEUD T HHAR! TS TR

®) 3 BB BRUIHS Uit 3Rra Uit Aieh It JAdRl STosat A0t QA TRAA.

* 99. g HCTTN Uletebid! AGett :
* AN TFAR/HAT WD AdlHE Tredial FTLNTaRRAEE, et

fafere w=ret aeet ovardt faeidt de®, @uen JgEdids far wuaia ama a
Rerd U2 3uca A aEett Hvand A 3ieht agett wdien Jettet Al faarta eoia

AT :-
*9) S SMUER/pRA-A qeeitet faddt el g &im area Adtse
3R @RS dartesar 3fErst-Ar AU Ale? Betet A,
* ) Uoprd fasteticold @eelt Bld 3FH, Al aftd david A,
Hag, JAAA v MEBR Feefta venwat fasuotien swacdie a wisht 3ieh
UeBR0t UMD IIST SA_Tld BFel qUIATaa.

* 92. fStcgt uRug smenuaiadtiar sittendl/ aart aiz aget-
* 3) foicgt aRweae A wia 3Aaten & & e JAaetdia ge-31a

-8 Jolid Ies AJS AAH! U@ et a aRfaenefa wenash

eq\lj\d‘ e
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FAHEFBRBR Ul Deteel MHB-JR AAYD! R A d
et udreEciydt 3 ad et aRwead w& &R,

*q) TABGI [AHEel =&ien mRdid siftm=izn Siegt uRwese
AAD! BeAGIR M AEBE=NRN FGcn addl 3 auindd & 3.
B TEeil BIVATE! AWABAT AT R ot dgctt Aaeha SHegt uRwezn
A3 HrRiGR! iftest-aieht faar e swea wud.

* ) I BRIGR! AfE=E iz Hegt uRueaet wriRa et fafay

getfesa fasmonan FHaoidte siftemraien e fadta smmasiydt @
goAlthl BRURAd BIAAATAN HCAH, QM TecAl Aaela gonHsta

fastona #a 9 B,

* 93. @R G beicA YIB! fanwel ozst @gnd 83xa 3 fasmtisn RR®

T ColiAd DR AT d N adtd Rdtelt frfora sca srEtada g,

* 99, QNI JURIA Tl LRI FHATSIav HuArdt Aget SEeErR! At

farsrorn geresty Afaid A, S uaRelt enEenEn yaeta eRuielt oA R,
3telt sEell FHRUAE YA DR AR A FITF TRER AR GAeAERT
SEctl BRUAA AW FITHRGEN QN IRAAR ARIAl ARG Delcl Taeiid
IeRaiidE Hdela Afuaisns 3.

* 9g. FTe RuHE g 3Rl IS Addd, e /BHAR! aAa gt
uRue /Ageerutees/suruics /Forulve/ o@m- oaasa sta, Figs/ AgFHss a
MABIA 3{VHA ! T At AW JBAA.

FABRICT AU AT JH@LAEAR d ST,
3fa 3f, e,
U Afwa (Jar)”

\k‘ }I)Y\dﬁ:L
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“IABIA Aaebi=n forrasifers aacigHid
eftor
HABRIL, QNS
JHE TR s,

QA URUSIEs AT ;- TAINRE-90R19/H.56.20/R(9/TR-FAAA, HIAZ B00 03
feetien 9 Bgdrl, 9%¢

aE:- 9) QTS ufRUuses, A GoNTe {asio, BAIE :-EI3REE- 9000 /aART,
fEaties Q0 ALER, IRW0.
R) onHet ufusies, AT ULt faHmw@1, BHAIE : -EX3REB-90¢R /U.36.¢ /AR,
f&sties 29 B, 9%¢k.
3) 2Iel URusies, AT YT W01, A :-EI3RUB-90¢R /U.86.20 /AR,
fEaties 0 AFaR, 9R1.

uRuzes
fectics ¢ Stetad, 9%%¢ Ash Tecarisd=n aiw Ao AFaR, IR skt FwritAa
Belcall SMRLAAT AMHA FRTAR 3NFIAT HTATA AT N T Jctema T ot doara
3N -
* 31) fsties o AFaR, 9]0 TN RN BB IFAATSUAT A TN A
Afgerered sge HROATE AAT, AluRisd qGe=T B S3d. A A2 auiz
A a ufeiean Bresta gion- ageian ot gion -2t rEavt R ABI.
*d) 3UAGHD UHNGLET AT el TR T, A aoft dgett &a

3URERl ScWA @ @D AU el BT AAHA RIS
3itrep1- AT R Fotiere ARt 3ttt - A gatedie dt B!

A
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* ) O BRAl-A/ 3eH-A fiFes apifl et AT deett B0 Ad. gl 3U

AR, el dBRE! dlcehles 2EIRN AAR JeR UgaR AFA oA dred

T A TEE BN aAA ALTHAT A 312N Jebrutia o siofawzas
HRITE B!,
HERTL JASTUA A SRLAGEAR & SAT=.

e BAR
gena Atga (Jar)”

[* made by us to indicate that they are not included in the Act.]

We have noted (supra) that these resolutions did not yield
required result and in spite of it, transfers were made indiscriminately
and for extraneous circumstances and this mischief are, remediate by the

legislature by enacting the Act.

49. The purpose to refer these circulars in detail necessitated, as
the learned counsel made submission (supra) on that basis to interpret
and explain some of the provisions of the Act and which refers to the

practice that was in vague.

Provisions of the Act:

50. We now refer to the relevant provisions of the Act. To begin

with we will refer to the preamble of the Act, which reads thus:

QAW\V; N



46 O.A. No0s.376 & 377 of 2007

“An act to provide for regulation of transfer of Government

servants and prevention of delay in discharge of official duties.”

51. Chapter I, Section 2 deals with various definitions. The

relevant clauses for our purpose are:

“(b) ‘Competent Authority’ means the appointing authority of the
Government servant and shall include the transferring authority

specified in section 6;

(¢) ‘Department’ or ‘Administrative Department’ means the
Department of the Government of Maharashtra as specified in the

First Schedule to the Maharashtra Government Rules of Business;

(g) ‘post’ means the job or seat of duty to which a Government

servant is assigned or posted;

(1)  [‘Transfer’ means posting of a Government servant from one
post or place of work to another post or place of work and includes
posting from one office to another office within the same town;]
“Transfer’ means posting of a Government servant from one post,

office or Department to another post, office or Department.

()  ‘Transferring authority’ means the authorities mentioned in

section 6.”

%ﬂwvw/
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Chapter Il of the Act deals with tenure of posting and

transfer and transferring authority, which reads thus:

“3 .

(1) For All India Service Officers and all Groups A, B and
C State Government Servants or employees, the normal

tenure in a post shall be three years:

Provided that, when such employee is from the non-
secretariat services, in Group C, such employee shall be
transferred from the post held, on his completion of two full
tenures at that office or department to another office or

Department:

Provided further that, when such employee belongs to
secretariat services, such employee shall not be continued in
the same post for more than three years and shall not be
continued in the same Department for more than two

consecutive tenures.

(2) Employees in Group D shall normally not be subjected
to fixed tenure. They shall not be transferred out from the
station where they are serving except on request when a

clear vacancy exists at the station where posting is sought, or
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on mutual transfer, or when a substantiated complaint of

serious nature is received against them.

(1) No Government servant shall ordinarily be transferred
unless he has completed his tenure of posting as provided in

section 3.

(2) The competent authority shall prepare every year in
the month of January, a list of Government servants due for

transfer, in the month of April and May in the year.

(3) Transfer list prepared by the respective competent
authority under sub section (2) for Group A Officers
specified in entries (a) and (b) of the table under section 6
shall be finalized by the Chief Minister or the concerned
Minister, as the case may be, in consultation with the Chief
Secretary or concerned Secretary of the Department, as the

case may be:

Provided that, any dispute in the matter of such
transfers shall be decided by the Chief Minister in

consultation with the Chief Secretary.

(4) The transfers of Government servants shall ordinarily

be made only once in a year in the month of April or May;



49 0O.A. Nos.376 & 377 of 2007

Provided that, transfer may be made any time in the

year in the circumstances as specified below, namely:-

)

(1)  to the newly created post or to the posts which
become vacant due to retirement, promotion,
resignation, reversion, reinstatement, consequential

vacancy on account of transfer or on return from leave;

(1) where the competent authority is satisfied that
the transfer 1is essential due to exceptional
circumstances or special reasons, after recording the
same in writing and with the prior approval of the next

higher authority.

Notwithstanding anything contained in section 3 of

this section, the competent authority may, in special cases,

after recording reasons in writing and with the prior approval

of the next higher Competent Transferring Authority

mentioned in the table of section 6, transfer of a Government

servant before completion of his tenure of post.

ey

The tenure of posting of a Government servant or

employee laid down in section 3 may be extended in

exceptional cases as specified below, namely:-
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(a) the employee due for transfer after completion
of tenure at a station of posting or post has less than

one year for retirement;

(b) the employee possess special technical
qualifications or experience for the particular job and a

suitable replacement is not immediately available; and
(c) the employee is working on a project that is in
the last stage of completion, and his withdrawal will

seriously jeopardize its timely completion.

Notwithstanding anything contained in section 3 or

any other provisions of this Act, to ensure that the
Government work is not adversely affected on account of
large scale transfers of Government servants from one single
Department or office, not more than thirty per cent, of the
employee shall be transferred from any office or Department

at a time, in a year.

The Government servants specified in column (1) of the

table hereunder may be transferred by the Transferring Authority

specified against such Government servants in column (2) of the

table.

\ d‘,v'k
A j‘\\
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TABLE
Groups of Government Competent Transferring
servants Authority
(1) (2)
(a) | Officers of Al India Services, | Chief Minister

all Officers of State Services in
Group “A” having pay-scale of
Rs.10,650-15,850 and above

(b)

All Officers of State Service in
Group “A” having pay-scales
less than Rs.10,650-15,850 and
all Gazetted Officers in Group
«g

Minister-in-charge in
consultation with Secretaries of

the concerned Departments.

(c)

All non Gazetted employees in

Group “B” and “C”

Heads of Departments.

(d)

All employees in Group “D”

Regional Heads of Departments:

Provided that, in respect of officers in entry (b) in the table

working at the Divisional or District level, the Divisional Head

shall be competent to transfer such officers within the Division;

and the District Head shall be competent to transfer such officers

within the District;

Lo
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Provided further that, the Competent Transferring Authority
specified in the table may, by general or special order, delegate its

powers under this section to any of its subordinate authority.

7. Every Administrative Department of Mantralaya shall for
the purposes of this Act prepare and publish a list of the Heads of
Departments and Regional Heads of Departments within their
Jurisdiction and notify the authorities competent to make transfers

within their jurisdiction for the purposes of this Act.

53. Having noted down the relevant provisions of the Act, we

will now analyze them:

To begin with the topic of interpretation of the provisions of

the Act, we will note the preamble of the Act-

“An act to provide regulation of transfer of Government

servant......

54. The preamble is expected to express the scope, object and
purpose of the Act comprehensively. Thus, comparing title of the Act,
and the preamble with statement of object and reasons, the Act is meant
to regulate the transfer of Government servants, who are appointed to a

transferable post. Thus, we first look at the word ‘Regulate’.

S
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55. The word “regulation” is adjective of ‘regulate’ which
means direct, manage, control, according to certain principles
Regulation means the act of regulating or state of being regulated. Thus,
the Act is meant for effecting transfer of a Government servant in the

manner provided by the Act.

56. Chapter I of the Act consist of two sections, Section 2 deals

with various definitions of the terms used in the Act.

57. We must remember statutory setting and placement of
provisions. Chapter I of the Act headed ‘“Preliminary” and chapter II

headed “Tenure of posting and transfer and transferring authority”.

(1) Section 3 speaks of Tenure of posting

(i)  Section 4 speaks of Tenure of transfer

(111) Section 5 speaks of Extension of tenure

(iv) Section 6 speaks about transferring authority

(v)  Section 7 speaks of publication of list of competent

authorities.

“Regulation of transfer”: This is indication of the fact that the Act

1s a regulatory legislation.

Section 3: The normal tenure in a post shall be 3 years.

e e
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Section 4(1): No government servant shall ordinarily be
transferred unless he has completed the tenure of posting of

normal tenure of 3 years.

58. No Government servant shall be transferred unless he
completes his tenure referred to in Section 3. Thus, it being a negative

character, the requirement of the Section is imperative.

59. The legislation commands that the competent authority shall

prepare in the month of January a list of ‘Government servants due for

transfer’

60. The list so prepared under the above provision shall be
finalized by the concerned Minister in consultation with Secretary of the
Department. As such it is imperative on the part of the authority to
prepare the list of such government servants, who are due for transfer.
The use of words “due for transfer” has significance and indicative of

the fact, how the authorities are to effect the order of transfers,

“at any time in the year” in the circumstances.... enumerated in the

provisions of Section 4(1) of the Act.

61. Further, the Act has mentioned two different authorities i.e.

Competent Authority and Competent Transferring authority:

o
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62. Preparation of list is a mandate of the statute, which has to
be prepared and will provide a data for effecting transfers of the

Government servants who are ‘due for transfer’.

63. It is to be noted, that the purpose of preparation of such list
as indicated in Section being indicative of fact that only those
government servants who have completed the tenure are ‘due for
transfer’. A Government servant becomes due for transfer when he

completes his/her normal term of 3 years, in a post.

64. The question as to whether a statute is mandatory or
directory depends upon the intent of the legislature and not upon the
language in which the intent is clothed. The meaning and the intention
of the legislation must govern and these are to be ascertained not only
from the phraseology of the provision, but also by considering its nature,
its design and the consequences, which would follow from construing in

one way or another.

65. When a rule or section is a part of an integral scheme, it
should not be considered or construed in isolation. One must have
regard to the scheme of the relevant rules, or sections in order to
determine the true meaning of any one or more of them. An isolated
consideration of the provisions lead to the risk of some other interrelated
provisions becoming devoid of meaning. Keeping in mind this aspect

we look at Section 3 and 4 of the Act.

AT

o
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A) Intent of Section 3 and 4 - by plain reading of Section 3 and
4 of the Act, the legislature intended to create separate category of
Government servants for purpose of transfer i.e. (a) those who are
due for transfer on completion of their normal tenure as referred to
under section 3; (b) prepare list of such government servants and
(c) order of transfer to be effected in April and May which is clear

that this is generally to be referred as general transfer.

66. The second category of transfer, those can be made which
are called as special transfer, such categories are enumerated under

provisions of sub section 4 of Section 4 and sub section 5 of Section 4.

67. To effect such (special transfer) what modalities to be
adopted and what are the circumstances to exercise that power are also
indicated in these provisions i.e. Section 4 and 5 of the Act. The scheme

of the Act indicates following aspect:

1) List of government servants due for transfer is to be prepared in

January of every year.

2)  List so prepared shall be made final by the Minister and Secretary

of the Department i.e. (head of department)

o
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3)  These two stages in the section are to be performed by competent
authority as defined in the Act. The use of words ‘shall’ in sub section 2
of this section being a statutory obligation, is to be performed by the
designated authority only. The obligation to prepare a list being a
condition precedent, for effecting the general transfers, as it relates to

those government servants who are ‘due for transfer’.

68. Having noted the provisions of the Act and the intention of

the legislature to enact it, following salient features emerge:

1) to have a secured tenure at one place at least for 3 years;

i1)  to have transparency and uniformity in the matter of transfer:

i) to apprise the higher echelon of administration, about the
Government servants who are due for transfer and details thereof, which
ensures that no government servant will be kept in one place or post for
more than the statutory tenure, depending on the group of government

servants.

iv)  creation of transferring authority by investing the power to effect

transfer;

v)  The Act also takes care by empowering the competent authority to

delegate its power to make transfer to its subordinate (as indicated in

‘Pﬁp\; e
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both proviso to Section 6) for the obvious reasons, that authority to
whom the powers are delegated is generally on the spot and knows the
fact and situation, vacancy etc. being the judge of the situation and needs
of day to day administration, depending upon various aspects, factors
which probably the competent transferring authority may not be aware.
Thus, the head of those departments are entrusted to post the government
servant whose normal tenure is completed and whose name is included
in the list, which is made final in terms of the provisions of Section 4(2)

of the Act.

vi)  To make the list final under Section 4(2) is a job of the competent
authority which consist of i) appointing authority including the
transferring authority, ii) Hon’ble Minister and iii) the secretary of that

department.

vil) The legislature was aware of the job that is to be undertaken and
performed by the competent authority, i) preparation and finalization of
list, ii) to make transfers. The legislature by adding 1% proviso to
Section 6 permitted the Head of Department to effect the transfers as

indicated therein.

And by second proviso of Section 6, it has authorized the
competent transferring authority to delegate its power to make transfer to
its subordinates. The precise words used by the legislature “under this

section” is indicative of the fact that the legislature did not want the

A
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competent authority to surrender or delegate its authority to finalise the

list of the government servants who are due for transfer.

69. Clear directives contained in the proviso, when it refers, “for
the purpose of this section” what is the need of this section is to effect
‘transfers’ and beyond that ‘no’. The legislation has authorized
competent transferring authority to delegate its authority to transfer a
government servant, for the purpose of the sentence under this section is

used and with intention the legislature have not used “under the Act”.

70. Thus, there is clearly fixation of policy of the legislature in
the matter of transfer of a government servant. Second proviso of
Section 6 speaks of delegation of the power, for the purpose of this
section is indicative that, the legislature were not intending to give the
competent transferring authority any other power or powers, enumerated

else where in the Act.

71. [f we accept the contentions of Shri Lonkar, learned counsel,
then we have to rewrite the second proviso, by substituting “For the
purpose of this section” as “for the purpose of this Act”. If we do so,
then we will be overstepping our jurisdiction, in not interpreting the Act
or its Section but we will be enter into an arena of ‘legislation’, which

certainly is out of bonds for this Tribunal.

FECAN
A
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72. The words of limitation for the purpose of this section and
that limiting factors govern the provisions of Section 6 i.e. to be

competent Transferring Authority.

73. We immediately look at Section 7. This section commands
that every Administrative Department of Mantralaya, shall “for the
purpose of the Act” prepare and publish the “heads of department” and
Regional Heads of Department” within their jurisdiction and notify the
authorities competent to make transfer within their jurisdiction for the

“purpose of this Act”.

74. Thus, in comparison to second proviso to Section 6 and
Section 7, it is apparent that ordering or effecting transfer, the legislature
has empowered the competent authority to delegate its power to transfer
to its subordinate under this section. If the legislature wanted that all the
powers of the competent transferring authority are to be delegated to its
subordinate the legislature definitely used “for the purpose of this Act”,

as is used in Section 7.

76. In accordance with the maximum “delegations, non-protest
delegate” a statutory power must be exercised only by the body or
officer in whom it has been conferred, unless sub delegation of the
power is authorized by express words or necessary implication. The
legislature by adding second proviso authorized the competent

transferring authority who itself is a delegate of the State Government, to

N
Y
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delegate its power. The legislature has intentionally used term “under
this section” is indicative that the powers of Competent Transferring

Authority are delegated and no other power else where under the Act.

77. If the requirements of a statute which prescribes the manner
in which some thing is to be done are expressed in negative language,
that is to say if the statute enacts that it shall be done in such manner and
in no other manner, it has been laid down that those requirements are in
all cases observed and that neglect to attend to them will invalidate the

whole proceedings.

78. Where a power is given to do a certain thing in a certain
way, the thing must be done in that way or not at all. Other modes of

performance are necessarily forbidden.

79. If really the legislature wanted that all the powers and
authority of the competent transferring authority to be delegated to the
subordinates certainly the legislature could have used term “Under this
Act” but not doing so or using the term “Under this Section” goes to
show that the power that is given to the competent authority under sub
section 2 of Section 4 is to be specifically delegated. Thus, the delegatee
himself cannot on its own usurp that power and authority which is vested

in the competent authority by virtue of sub section 2 of Section 4.

sy
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80. The Act, defines the term “competent authority”, and
“transferring authority”. The definition has to be understood in the
context that is used in the body of the Act. We have reproduced the
definition in earlier part of the order. If the definitions as referred to in
clause (b) and (j) of Section 2 are inclusive of the appointing authority
and the competent transferring authority, the Act independently has
defined the competent transferring authority and further Section 6
elaborates who are the competent transferring authority. Thus, the
competent authority as defined is entrusted with special job i.e. to
prepare and finalise the list and on that basis, the competent transferring

authority who is on the spot is effect or order the transfer.

g1. The competent transferring authority has to be entrusted
with the groups of Government servants i.e. A, B, C, D. For all the
group the appointing authority may not be the same. Similarly, the
competent transferring authority also is different. As per the two
provisions to Section 6, the transferring authorities are different than the

competent authority.

82. Entry (b) in the table consists of Group A & B. Group ‘A’
officers are placed in entry (b) in terms of their salary and gazetted
group ‘B’ officers. The transferring authority qua the officers in entry
(b) working at Division and District level is the head of that level and his
jurisdiction or authority is only to transfer a Government servant in

division or District within District.

’%(‘\\“M
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83. As far as designated authority as per IInd proviso is
concerned there is no such restriction. There the key words used “under

this Section” being decisive have to be interpreted as such.

84. A delegate to whom the power is delegated by the competent
authority cannot travel beyond that authority and if it does, then that
action undoubtedly is without jurisdiction or any authority. In other
words, the competent authority, which includes the transferring
authority, can prepare list of the Government servants due for transfer as
envisaged by Section 4(2) of the Act. This is what our reading and

interpretation of the provisions of the Act.

85. This takes up to the scope of judicial review of the order of
transfer order effected by the competent transferring authority. The
learned counsel for that have placed reliance on the pronouncement of
law by the Apex Court. Now let us go to the pronouncement of the Apex
Court, where the Apex Court has determined the limit and extent of
power of judicial review of the Court/Tribunal dealing with challenge to
the orders of transfer of a Government servant or employee of public or
private undertaking ordered by the competent authority and by referring
the law declared by the Apex Court and by finding out the arena or
extent of exercise the jurisdiction of judicial review qua the transfers.

The general principle about extent of judicial review is well settled, i.e.

o
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A) Judicial review is concerned with reviewing not the merit of
the decision in support of which the application for judicial review

is made but the decision making process.
B) It is different from an appeal:

1) when hearing an appeal the Court/Tribunal is concerned
with merit of the decision under appeal;

11)  The appellate Court/authority can substitute its own decision
in the place of original decision.

iii)  The appellate Court/authority can re-appreciate the entire

evidence.

C.  The power of judicial review is not an appeal from the

decision. The Court/Tribunal can not substitute its own decision.
D.  The duty of the Court/Tribunal is thus confined to:

a)  whether decision making authority exceeded its power?

b)  committed an error of law;

¢)  committed a breach of rules of natural justice;

d)  reached a decision which no reasonable Tribunal would have
reached.

e)  abused its power, i.e.-
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1) malafide, ii) colourable exercise of power, iii) for
extraneous consideration or circumstances.

f)  whether there is patent illegality in issuing order.

g)  in given case/situation it is open for the Court/Tribunal to
review the decision maker’s evaluation of facts. Then the
Court/Tribunal will intervene where the facts taken as a
whole could not logically warrant the conclusion of decision

maker.

86. As we are dealing with a case of transfer of a Government
servant, appointed to a transferable post, we will now refer to the judicial

pronouncement and the ratio.

OBSERVATION/RATIO IN VARIOUS PRONOUNCEMENTS OF
THE APEX COURT IN RE-TRANSFER OF i) GOVERNMENT
SERVANT, ii) PUBLIC UNDERTAKING, iii) DEFENCE /
POLICE PERSONNEL i.e. DISCIPLINED FORCE.

A)  Transfers effected by administrators in exercise of statutory
power;

B)  Under administrative instructions, circulars, etc.

%k ok ok ok ok sk sk sk sk sk sk skosk sk ok sk sk ok sk sk sk skoskok

1)  Gujarat Electricity Board V/s. Atmaram.
(1989) 2 SCC 602 = AIR 1989 SC 1433.
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“Transfer of a Government servant appointed to a particular cadre of
transferable posts from one place to another, is an incident and condition
of service. It is necessary in public interest and efficiency in public
administration. No Government servant or employee of Public
Undertaking has legal right for being posted at any particular place.
Whenever a public servant is transferred, he must comply with the

order.”

2)  Union of India V/s. H.N. Kirtania
(1989) I11 SCC 445 = AIR 1989 SC 1174.

Transfer of public servant made on administrative ground or in public
interest, should not be interfered with unless there are strong and
pressing grounds rendering the transfer order illegal on the ground of

violation of statutory rules or on ground of mala fides.

The Respondent, being a Central Government employee, held a
transferable post and he was liable to be transferred from one place to
another in the country, he has no legal right to insist his posting at

Calcutta or at any other place of his choice.

3) B. Varadha Rao V/s. State of Karnataka
(1986) IV SCC 131 = AIR 1986 SC 1955.
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Transfer of a Government servant, who is appointed to a particular
cadre of transferable post from one place to another is an ordinary
incident of service. No Government servant can claim to remain in
particular place or in a particular post unless, his appointment itself is to
a specified non-transferable post. Therefore, a transfer order per se
made in the exigencies of service does not result in alteration of any of
the condition of service express or implied to the disadvantage of a

Government servant.

However, a transfer order which is mala fide and not made in
public interest, but made for collateral purposes with oblique motive and
in colourable exercise of power is vitiated by abuse of power and open

to challenge before Court being wholly illegal and void.

So far as superior or more responsible posts are concerned,
continued posting at one station or in one department, is not conclusive

of good administration.

4) E.P. Royappa V/s. State of Tamil Nadu
(1974) IV SCC 3 = AIR 1974 SC 555.

“It 1s acceptable principle that in public service, transfer is an incident of
service. It also an implied condition of service, and the appointing
authority has a wide discretion in the matter. The Government is best

judge to decide how to distribute and utilize the services of its
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employees. However, the power must be exercised honestly, bonafide
and reasonably. It should be exercised in public interest. If the exercise
is based on extraneous considerations or for achieving an alien purpose,
or an oblique motive, it would amount to mala fide and colourable
exercise of power. Frequent transfers without sufficient reasons to
justify such transfers cannot, but be held as mala fide. A transfer is mala
fide such as in normal course or in public or administrative interest or in
the exigencies of service, but for other purpose that is to accommodate
another person for undisclosed reasons. It is the basic principle of rule
of law, a good administration that even administrative action should be

just and fair.”

5)  Dr. Shilpi Bose (Mrs.) V/s. State of Bihar
(1991) Suppl. (2) SCC 659 = AIR 1991 SC 532.

“The Respondents have continued to be posted at their respective places
for last several years. They have no vested right to remain posted at one
place since they hold transferable post. They are liable to be transferred

from place to other.”

6) Bank of India V/s. Jagjit Singh Mehta
(1992) 1 SCC 306 = AIR 1992 SC 519.

“Ordinarily and as far as practicable the husband and wife who are both

employed should be posted at the same station, even if their employer is
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different. The Government guide-lines are also to the same effect. The
guide-lines do not enable any spouse to claim such posting as of right, if
the departmental authorities do not consider it feasible. The only thing
required is that the departmental authorities should consider this aspect
along with the exigencies of administration and enable the two spouses
to live together at one station, if it is possible without any detriment to
the administrative needs and claim of other employees. In case of All
India Services, the hardship resulting from the two being posted at
different stations may be unavoidable at time particularly when they
belong to different services and one of them cannot be transferred to the
place of other posting. While choosing the career and a particular
service, the couple has to bear in mind this factor and be prepared to face
such a hardship, if the administrative needs and transfer policy do not
permit the posting of both at one place without sacrifice of requirements
of administration and needs of other employees. In such a case, the
couple has to make their choice at the threshold between career
prospects and family life. After giving preference to the career prospects
by accepting such a promotion or any appointment in an All India
Service with the incident of transfer to any place in India, subordinating
the need of the couple living together at one station, they cannot as of
right claim to be relieved of the ordinary incidents of All India Services
and avoid transfer to a different place on a ground that the spouses

thereby would be posted at different places.
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7)  Union of India V/s. S.L. Abbas
(1993) 4 SCC 357 = AIR 1993 SC 2444.

“An order of transfer is an incident of Government service, who should

be transferred where, is a matter for the appropriate authority to decide.”

8) N.K. Singh V/s. Union of India.
(1994) VI SCC 98.

“The element of prejudice to public interest can be involved only in
transfers from sensitive and important public offices and not in all

transfers.”

9)  Chief General Manager (Telcom) N.E. Telcom Circle
V/s. Rajendra Bhattacharjee.
(1995) 2 SCC 532 = AIR 1995 SC 813.

“It is needless to emphasize that a Government employee or any servant
of a Public Undertaking has no legal right to insist for being posted at
any particular place. It cannot be disputed that the Respondent holds a
transferable post and unless specifically provided in his service
condition, he has no choice in the matter of posting since Respondent

has no legal or statutory right to claim his posting at Agartala.”
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10) National Hydroelectric Power Corpn. Ltd. Vis. Shree
Bhagwan & Anr.
(2001) 8 SCC 574.

“Transfer of employee is not only an incident, but a condition of service.
Unless shown to be an out come of mala fide exercise of power or of any
statutory provisions, not subject to judicial interference as a matter of

routine.”

11) V. Jaganath Rao V/s. State of A.P.
(2001) X SCC 401 = AIR 2002 SC 77.

“Transfer in relation to service reduced to simple terms means a change
of place of employment, within an organization. It is an incident of
public service and generally do not require the consent of the employer.
In most service rules, there are express provisions to transfer. Though
definitions may differ and in many cases, transfer is conceived in wider
terms, a Government servant is liable to be transferred to a similar post
in some cadre which is a normal feature and incidence of Government
service and no Government servant can claim to retain in a particular
place or particular post unless of course his appointment itself is to a

specific non-transferable post.”

12) State of Rajasthan V/s. Anand Prakash Soni.
(2003) VII SCC 403.
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“Transfer is an incidence of service, can be exercised by the employer

unless expressly barred.”

13) Public Service Tribunal Bar Assn. V/s. State of U.P.
(2003) IV SCC 104

“Transfer is an incident of service and is made in administrative
exigencies. Normally, it is not to be interfered with by the Courts. The
Supreme Court consistently has been taking a view that the order of
transfer should not be interfered with, except in rare cases, where the

transfer is made in vindictive manner.”

14) Union of India V/s. Janardhan Debanath.
(2004) IV SCC 245 : 2004 SCC (L&S) 631

A) Transfer of employee to different division, propriety has to be
determined by the employer upon the administrative necessities
and extent of solution thereof.

B) Question whether transfer in a particular case was in the interest

of public service requires factual adjudication.

15) State of U.P V/s. Siyaram.
(2004) VII SCC 403.
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“No Government servant or employee of a public undertaking has any
right to be posted forever at any one particular place or place of his

choice.”

16) State of U.P. V/s. Gobardhan Lal.
(2004) XI SCC 402 = AIR 2004 SC 2165. -

A) Transfer is prerogative of the authorities concerned, and Court
should not normally interfere therewith, except when — 1)
transfer order shown to be vitiated by mala fide or ii) in
violation of any statutory provision or iii) having been passed
by an authority not competent to pass such an order.

B)No Government servant can contend that once appointed or
posted in a particular place or position, he should continue in
such place or position as long as he desires. Transfer of an
employee is not only an incident inherent in the terms of
appointment but also implicit as an essential condition of
service in the absence of any specific indication to the contra, in
the law governing conditions of service. Unless the order of
transfer is shown to be an outcome of a mala fide exercise of
power or violative of any statutory provision (an Act or rule) or
passed by an authority not competent to do so, an order of
transfer cannot lightly be interfered with as a matter of course

or routine for any or every type of grievance sought to be made.
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C)A challenge to an order of transfer should normally be
eschewed and should not be countenanced by the courts or
tribunals as though they are Appellate Authorities over such
orders, which could assess the niceties of the administrative
needs and requirements of the situation concerned. This is for
the reason that courts or tribunals cannot substitute their own
decisions in the matter of transfer for that of competent
authorities of the State.

D) Condition of service or rights, which are personal to the parties
concerned, are to be governed by rules as also the inbuilt
powers of supervision and control in the hierarchy of the
administration of State or any authority as well as the basic
concepts and well-recognized powers and jurisdiction inherent

in the various authorities in the hierarchy.

17) Sureshkumar Awasti V/s. U.P. Jalnigam.
(2003) X1 SCC 740.

“Transfer of an officer at the behest of politicians without following any
guidelines provided thereof, an arbitrary or mala fide transfer of an
efficient and independent officer is not in favour of good
administration. Transfer of officers is required to be effected on the
basis of set norms or guidelines without allowing any political

interference in regard thereto.”
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18) Maj.General J.K. Bansal V/s. Union of India.
(2005) VII SCC 227 = AIR 2005 SC 334.

“The transfer of members of the armed force, interference by the Court
is far more limited and narrow than in case of civilian employees or
those working in public sector undertaking. Courts should be extremely
slow in interfering with an order of transfer of such category of

persons.”

19) S.C. Saxena V/s. Union of India & Ors.
(2006) I1X SCC 583.

Duty of Government servant to comply with transfer order. Tendency
of not reporting at the new place and instead indulging in litigation to

ventilate grievances needs to be curbed.

A Government servant cannot disobey a transfer order by not
reporting at the place of posting and then go to a court to ventilate his
grievances. It is his duty to first report for work where he is transferred
and make a representation as to what may be his personal problems.
Such tendency of not reporting at the place of posting and indulging in
litigation needs to be curbed. Assuming there was some sickness, that
did not prevent him from joining at the transferred post, more so when

there was no physical disability to join duty at transferred post.
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87. Having noted the ratio of various pronouncements,

following principles emerge:

A) If the transfer of a Government servant is ordered de hors of the
statutory mandate, the Court/Tribunal gets the jurisdiction to interfere in
the order.

B) The transfer of a government servant/employee appointed to a
transferable post, is an incident and condition of service.

C) No Government servant has legal right for being posted at a
particular post/place.

D) The Government or the Administrator is best judge to decide how
to distribute and utilize the services of its employees.

E) No government servant has a vested right to be placed at particular
place or post for several years.

F) A husband and wife employed and appointed to a transferable post
have no right to claim that both be placed at one and the same place.

G) If the transfer is shown to be out come of malafide or colourable
exercise of power to wit, i) to accommodate a particular government
servant at particular place or post ii) at the behest of political personality
iii) violation of statutory provisions iv) by an authority not competent to
pass such order.

H) If the transfer order is de hors the statutory provisions and the
procedure provided there under then in those circumstances the

Court/Tribunal gets a jurisdiction to interfere in such decision.

N
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88. If the order of transfer is affected in accordance with the
procedure prescribed by law, having regard to the administrative
exigencies/need, public interest, then Court/Tribunal will be very slow to

interfere in such cases.

89. We propose to deal with all contentions raised by the
counsel together relating to the interpretation of the provisions of Act.
So far contention regarding challenge to the order of transfer as such will
be dealt with separately. The main contention revolved on the
provisions of Section 3, 4 and 6 of the Act. So far as the contention in
respect of Section 3 are concerned such contentions fell for
consideration before this Tribunal (one of us Shri A.B. Naik, Chairman)
when various provisions of Section 3 were interpreted and having

considered those contentions and provisions this Tribunal observed.

“19. The Act was enacted for regulating the transfer of the
government servant as such the transfers are to be regulated
by and under this Act. The Act empowers the Competent
Authority to transfer its subordinate under the provisions of
this Act.  The Act refers to the tenure which means :-

The normal tenure in the post shall be 3 years” Thus the Act

specifies the tenure of a Government servant at a particular

post or at a particular place at least for 3 years. Going by the

provision of Section 3, it is clear that a government servant

is to be retain at one place for a tenure of 3 years, thus
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retention of a government servant at a place for 3 years there
is some sort of assurance in the statute itself to a government
servant, but, however, one has to find out, whether that
tenure is mandatory or just, a enabling assurance. This will
have to be ascertained from the Section itself, in foregoing
para. I had reproduced Section 3, the important words used
in that Section, being the word ‘normally’ is used in this
Section followed by word ‘shall’. Thus what is the
importance of these two words in the Section is to be
ascertained, thus I will first ascertain the literary meaning of
word ‘normally’. Word ‘normal’ is adjective and term
“normally” being adverb the plain or dictionary meaning of
word ‘normal’ mean — in accordance with an established
law, or conforming to a type a standard, regular, natural,
constituting a standard made, designating a condition, the
word ‘normally’ as used in the Section being adverb, which
denote a usual or accepted rule or process, normally 1Is
synonymous; as usually or normal. Thus it is in general, as a
rule, on the whole, or by and large, or more often, than not,
‘as normal’ ‘as usual’ naturally ‘conventional’. Thus going
by the dictionary or popular meaning, followed by word
‘shall’ thus the tenure of 3 years has to be treated being as
mandatory, or by and large which again depending not upon
the meaning but the intention of the legislature to use these

two words. That intention can be not merely from the words
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used by the legislature but from variety of other
circumstances and consideration prevailing at that time. The
circumstances to ascertain the intention of legislature to
interpret the ‘tenure’ of 3 years has to be gathered. As I had
notice from the object and reason appended to while
promulgating the Ordinance indicates that the resolution,
circulars etc. (probably those having no force of law and
cannot be enforced by the Courts or Tribunals) could not get
designed result, thus the legislation is intended to define a
tenure of 3 years, for fixing this tenure of 3 years at a place
is with a designed intention, being, that a government
servant to be retained in a post at least for a period of 3
years, so as to have some sort of stability, certainty, to gain
experience, bear responsibilities of the post etc., which this
vivid object the tenure of 3 years is introduced, which has to
be construed being mandatory or compulsory, and a
government servant in normal course is not liable to be
transferred unless a government servant completes 3 years
tenure at a particular post, that is why the legislature have
used word ‘normally’ followed by ‘shall’.  This conclusion
of mine also gets support from the next section i.e. Section
4, which says that “no government servant shall ordinarily
transfer unless he completes his tenure of 3 years”. Thus
both Section 3 and 4(1) refers to the tenure of 3 years, as

such that much tenure is assured to the Government servant,
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by the statute and in this way a right is created in favour of a
government servant. Thus by considering section 3 r/w S.
4(1) together it leads to inevitable conclusion that a
government servant in normal course shall not be transferred
from one post till he/she completes 3 years tenure/posting at
a particular post and any transfer before completion of that
tenure, gives a right to say that, such transfer is contrary to
law, and he has a claim to be retained at a particular place at

least for 3 years.

But that is not end of it, the Legislature are aware that a
situation may arise when a government servant is required to
be transferred before he/she completes his or her tenure of 3
years at a post/place, thus the Legislature in Section 4 itself
has made such provisions and laid down a procedure to
effect the transfers before completion of the tenure of 3
years. This aspect now is required to be considered, as this

aspect is center of controversy..

As stated above, Section 3, of the Act deals with tenure of
posting. Section 4 of the Act deals with tenure of transfer,
meaning thereby retaining a government servant at a
particular place till he or she completes 3 years in a post.

Section 4(1) opens with word ‘no’ and followed by the
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sentence “shall ordinarily be transferred unless he completes
his tenure as referred to in Section 3 of the Act”. Bare
looking at this part of the sentence it indicates that the 3
years tenure being imperative, meaning thereby to have
fixed tenure for a government servant at a particular post.
Thus conjoined reading of Sections 3 and Section 4(1) of the
Act leads to an inevitable conclusion that the normal tenure
of posting and transfer had to be 3 years at a place, to
buttress my views, following well known rule of
construction can be pressed in service, and, the inference can
be drawn from the negative language used in the statute, (as
said by Craise : Statute Law 6" edn. P.263). “If the
requirement of the statute which present the manner in
which same thing is to be done, are expressed in negative
language that is to say if the statute enacts it shall be done in
such a manner, and in no other manner it has been Jaid down
that those requirements are in all cases absolute and that
neglect to attain them will invalidate whole proceeding”. To
this known canon there is an exception i.e. a contrary
indication is in the statute itself, that can be gathered by
referring to further provision of Section 4(4) proviso, clauses
(i) (ii) in Section 4 of the Act. The Legislature by using
words ‘No’ ‘Shall’ and ‘Ordinarily’ made its intention clear
that a government servant, shall not be transferred, unless

he/she has completed his/her tenure, here again the use of
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word ‘Completed’ assumes significance, the use of word
‘completed’ used in past tense, which means a state of being
‘completed’, fulfillment, also synonyms — completion. As
per dictionary meaning of completion ie. the Act of
completing or the state of being completed. Thus only on
completion of 3 years tenure at a particular post a
government servant can be transferred, otherwise not. This
is the net result of the combined reading of Sections 3 and 4

(1) of the Act.”

90. Having considered the observations made by this Tribunal,
(supra), we approve the same and hold that Section 3 Sub-section I

guarantees the tenure of posting for 3 years.

91. Having held that tenure of 3 years posting is guaranteed, we
now proceed to consider the 1% proviso to Section 3 of the Act as this
proviso, if read, gives an impression that for group ‘C’ government
servants 6 years posting is provided. If we apply the analogy of Section
3(1) then we have to hold that for ‘C’ group government servant tenure
is of 6 years but if we look at the proviso, itself properly, then 6 years
posting is not a fixed one. The legislature in its wisdom has used term
“full tenure” at that ‘office’ after the term, “from the post held”. Thus,
the reference to the post held is in relation to an office where he is
working. The word ‘post’ is defined in Clause (9) of Section 2 but the

Act nowhere defines term “tenure’ and ‘office’.  To understand the
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definition of these two terms, we will refer 1* to dictionary definition

and then to pronouncement of the Apex Court.

A) WEBSTER’S COMPREHENSIVE DICTIONARY
(ENCYCLOPAEDIC EDITION) 1196 :

OFFICE : 1) A particular duty, charge or trust on employment
undertaken by Commission or Authority, a post or position
held by an official or functionary specifically a position of
trust or authority under government, ii) A place building
or series of rooms in which some particular branch of the
public service is conducted iii) A room or building in
which a person transacts business or carries on his sealed

occupation, distinguished from shop, store or studio.

B) BLACK’S LAW DICTIONARY MEANS
OFFICE : A right, and correspondent duty, to exercise a public

trust. A public charge or employment. An employment on
behalf of the government in any station or public trust, not
merely transient, occasional, or incidental. =~ The most
frequent occasions to use the word arise with reference to a
duty and power conferred on an individual by the
government; and, when this is the connection, “public
office” is a usual and more discriminating expression. But a

power and duty may exist without immediate grant from
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government, and may be properly called an “office” as the
office of executor. Here the individual acts towards legatees
in performance of a duty, and in exercise of a power not
derived from their consent, but devolved on him by an

authority which quo ad hoc is superior.

An “assigned duty” or “function” Synonyms are
“post’, “appointment”, “situation”, “place”, “position”, and
“office” commonly suggests a position of (especially public)
trust or authority. Also right to exercise a public function or
employment, and to take the fees and emoluments belonging
to it. A public charge or employment, and he who performs
the duties of the office is an officer. Although an office is an
employment, it does not follow that every employment is an
office. A man may be employed under a contract, express or
implied to do an act, or to perform a service, without
becoming an officer. But, if the duty be a continuing one,
which is defined by rule prescribed by the government,
which an individual is appointed by the government to
perform, who enters upon the duties appertain to his status,
without any contract defining them, it seems very difficult to
distinguish such a charge or employment from an office, or

the person who performs the duty from an officer. In the

constitutional sense, the term implies an authority to exercise
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some portion of the sovereign power, either in making,

executing, or administering the laws”.

C) THE LAW LEXICON MEANS :-
OFFICE : The word ‘office’ refers to the place where business is
transacted. Champalal v. State of M.P., AIR 1971 MP 88,

91. (Interpretation of Statutes, M.P. Panchayats Act (7 of
1962), Ss. 20, 21, 22).

92. Having noted the meaning of term ‘office’, (supra), we take
up for consideration the effect of 1** proviso to Section 3. In our
considered view that a group ‘C’ government employee can be posted in
a particular office for 6 years, and in ‘post’ for 3 years. We illustrate it.
In a Collectorate, there are different branches, such as Revenue, Land
Reforms, Land Acquisition etc. A government servant of group ‘C’, if
working in the Land Acquisition branch, on his completion of 3 years,
can be posted to another branch under the control of the Collector, and in
such eventuality the total tenure will be 6 years and on completion of 6
years in the office of Collector, such government servant, has to be
transferred from that ‘post’ in the office. Thus, it cannot be said that
group ‘C’ government servant gets a right to be posted in a post for a
period of six years. The legislature in its wisdom has used word “office”
and not “post” in this proviso, which is a pointer to our conclusion. It
cannot be forgotten that the Act has defined word “post”. In spite of this

he legislature with definite purpose have used “office”.
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93. Though, the judgment of the Apex Court in Shrilekha
Vidharthi (supra) was pressed in service to consider the meaning of
word ‘office’ but with utmost respect in our view this judgment is of no
help to us, in the present context. In that case, before the Apex Court,
the question was totally different than we are dealing presently. In
Shrilekha’s case the Government pf Uttar Pradesh, by stroke of pen
removed number of government pleader/public prosecutor, engaged
throughout the State of U.P. That action was subject matter of
controversy, and in that context, the Apex Court considered whether the
government offices are holder of a ‘post” or ‘office’. No doubt, while
considering that aspect, the Apex Court observed “By ‘office’ is meant a
right and duty, to exercise an employment, or position of authority and

trust to which certain duties are attached”.

94. Now we take the next aspect i.e. “Tenure”.

“TENURE”
A) MEANING OF WORD ‘TENURE’ GIVEN IN WEBSTER’S
COMPREHENSIVE _DICTIONARY (ENCYCLOPAEDIC
EDITION) 1196 :-

“The act of holding, in general, or the State of being hold’.

The term during which thing is held as an office
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B) BLACK’S LAW DICTIONARY MEANS
TENURE : Generally, tenure is a right, term, or mode of holding

or occupying, and “tenure of an office” means the manner in
which it is held, especially with regard to time. Winterberg
vs. University of Nevada System, 89 Nev. 358, 513 P. 2d
1248, 1250.

C) THE LAW LEXICON MEANS :-

TENURE :The word “tenure” in its technical sense, is the manner
whereby lands or tenements are holden, or the service that
the tenant owes to his lord, and there can be no tenure
without some service, because the service makes the tenure.
Again tenure signifies the estate in land. The most common
tenure by which lands are held in this country is “fee
simple”, which is an absolute tenure of land, to a man and

his heirs, forever, without rendering service of any kind.

Tenure, meaning of, 12 BLR 484=21 WR 94.
The word “tenure” when used in connection with the

expression “tenure of office” means the term of office.

The word “tenure” is one of very extensive
signification. It may import a mere possession, and

may include mere holding of an inheritance.
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The definition of a “Tenure” in S.2(q) expressly
includes a Ghatwali tenure. There is no reason why
the expression should not be construed to include
Ghatwali tenures of every description, namely both the
Zamindari and the Government Ghatwalis, Rani
Sonabati Kumari v. State of Bihar, AIR 1957 Pat 270,
273. (Bihar Land Reforms Act 30 of 1950, S. 2(q)).

The word “tenure” means only the period of service
and it has no reference to the post held by the
employee. Vaidyanatha v. L.I.C. of India, AIR 1964
Mad 24, 30. (Life Insurance Corporation Act (19560,
S.11)”

95. Having noted dictionary meanings, we will now refer to a
pronouncement of Apex Court in Dr. P.L. Agrawal’s case (supra). The
apex Court in this case was dealing with a tenure post, and whether
tenure of service can be curtailed in this context. The Apex Court
observes, “The appointment of the appellant was on a five years tenure,
but it could be curtailed, in the event of his attaining the age of 62 years
before completing the said ‘Tenure’. The High Court failed to
appreciate, the simple alphabet of service jurisprudence, the High Court
reasoning is against the clear and unambiguous language of Recruitment

Rules. The said rules provide “Tenure of five years, including of one
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year probation”, and the post is to be filled in by direct recruitment. The
tenure means a term during which an office is held. It is a condition of
holding the office”. Thus from these observations, it is evident that
where a tenure is fixed, the person appointed to that post shall enjoy that
post till the end of tenure. Thus applying this principle in case at hand,
the ‘tenure’ of 3 years of posting is assured, and such government
servant is not liable to be transferred, unless, he/she completes 3 years at
a ‘posting’, unless, such transfer within 3 years falls under the

exceptions carved out by the Act itself.

96. Now it remains to refer to other judgments relied on by
S/Shri Patil and Khaire to support their proposition. We first take up
case of Rani Kusum (supra), and find out how for the ratio is attracted
in case at hand. The case arose out of a say filed in a Civil Court, on
lodging the suit in Civil Court. The Court issued summon to the
defendant, to file their written statement, as per the amended Civil
Procedure Code (Amendment) Act, 2002, amending Order VIII Rule 1,
making it incumbent on the defendant/s to file written statement in the
time frame, as envisaged by the amendment. As the defendant did not
file written statement within time, however, the written statement was
accepted by the Trial Court, acceptance of written statement, was subject
matter of challenge in 1* instance in the High Court, at Patna, who
rejected the revision, then the matter, reached the Apex Court. The
Apex Court having regard to subject matter, a point at issue was in

respect of a procedure to be followed in a of Civil nature, and in that

e
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context, the Apex Court was considering whether the provisions of

Order VIII, Rule 1, are mandatory or directory, on these premises the

Apex Court observed :-

“12. The mortality of justice at the hands of law troubles a

13.

14.

Judge’s conscience and points an angry interrogation at the

law reformer.

The processual law so dominates in certain systems as to
overpower substantive rights and substantial justice. The
humanist rule that procedure should be the handmaid, not
the mistress, of legal justice compels consideration of
vesting a residuary power in Judges to act ex debito justiciae
where the tragic sequel otherwise would be wholly
inequitable — Justice is the goal of jurisprudence —
processual, as much as substantive. (See Sushil (AIR 1975

SC 1185) Kumar Sen v. State of Bihar, (1975 (1) SCC 774).

No person has a vested right in any course of procedure. He
has only the right of prosecution or defence in the manner
for the time being by or for the Court in which the case is
pending, and if, by an Act or Parliament the mode of
procedure is altered, he has no other right than to proceed
according to the altered mode. (See Blyth v. Blyth (1966 (1)
All ER 524 (HL)). A procedural law should not ordinarily

be construed as mandatory, the procedural law is always
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subservient to and is in aid to justice. Any interpretation
which eludes or frustrates the recipient of justice is not to be
followed. (See Shreenath and Anr. v. Rajesh and Ors. (AIR
1998 SC 1827) (1998 AIR SCW 1619).

Processual law is not to be a tyrant but a servant, not an
obstruction but an aid to justice. Procedural prescriptions
are the handmaid and not the mistress, a lubricant, not a

resistant in the administration of justice.

It is also to be noted that though the power of the Court
under the proviso appended to Rule 1 of Order VIII is
circumscribed by the words — “shall not be later than ninety
days” but the consequences flowing from non-extension of
time are not specifically provided though they may be read
by necessary implication. Merely, because a provision of
law 1s couched in a negative language implying mandatory
character, the same is not without exceptions. The courts,
when called upon to interpret the nature of the provision,
may, keeping in view the entire context in which the
provision came to be enacted, hold the same to be directory

though worded in the negative form.

Challenge to the Constitutional validity of the Amendment
Act and 1999 Amendment Act was rejected by this Court in

{,LJ\.,
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Salem Advocate Bar Association. Tamil Nadu v. Union of
India (JT 2002 (9) SC 175). (2002 AIR SCW 4627 : AIR
2003 SC 189) However to work out modalities in respect of
certain provisions a Committee was constituted. After
receipt of Committee’s report the matter was considered by a
three-Judge Bench in Salem Advocate Bar Association,
Tamil Nadu v. Union of India (JT 2005 (6) SC 486) (2005
AIR SCW 3627). As regards Order VIII, Rule 1,

Committee’s report is as follows :

The question is whether the Court has any power or
jurisdiction to extend the period beyond 90 days. The
maximum period of 90 days to file written statement has
been provided but the consequences on failure to file written
statement within the said period have not been provided for
in Order VIII, Rule 1. The point for consideration is
whether the provision providing for maximum period of
ninety days is mandatory and, therefore, the Court is
altogether powerless to extend the time even in an

exceptionally hard case.

It has been common practice for the parties to take long
adjournments for filing written statements. The Legislature
with a view to curb this practice and to avoid unnecessary

delay and adjournments has provided for the maximum
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period within which the written statement is required to be
filed. The mandatory or directory nature of Order VIII, Rule
1 shall have to be determined having regard to the object
sought to be achieved by the amendment. It is, thus,
necessary to find out the intention of the Legislature. The
consequences which may follow and whether the same were
intended by the Legislature have also to be kept in view. In
Raza Buland Sugar Co. Ltd., Rampur v. The Municipal
Board, Rampur (AIR 1965 SC 895), a Constitution Bench of
this Court held that the question whether a particular
provision is mandatory or directory cannot be resolved by
laying down any general rule and it would depend upon the
facts of each case and for that purpose the object of the
statute in making out the provision is the determining factor.
The purpose for which the provision has been made and its
nature, the intention of Legislature in making the provision,
the serious general inconvenience or injustice to persons
resulting from whether the provision is read one way or the
other, the relation of the particular provision to other
provisions dealing with the same subject and other
considerations which may arise on the facts of a particular
case including the language of the provision, have all to be
taken into account in arriving at the conclusion whether a

particular provision is mandatory or directory.

o
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In Sangram Singh v. Election Tribunal Kotah & Anr. (AIR
1955 SC 425), considering the provisions of the Code

dealing with the trial of the suits, it was opined that :

“Now a code of procedure must be regarded as such. It is
procedure, something designed to facilitate justice and
further its ends : not a Penal enactment for punishment and
penalties; not a thing designed to trip people up. Too
technical construction of sections that leaves no room for
reasonable elasticity of interpretation should, therefore, be
guarded against (provided always that justice is done to both
sides) lest the very means designed for the furtherance of

justice be used to frustrate it.

Next, there must be ever present to the mind the fact that our
laws of procedure are grounded on a principle of natural
justice which requires that men should not be condemned
unheard, that decisions should not be reached behind their
backs, that proceedings that affect their lives and property
should not continue in their absence and that they should not
be precluded from participating in them. Of course, there
must be exceptions and where they are clearly defined they
must be given effect to. But taken by and large, and subject

to that proviso, our laws of procedure should be construed,
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wherever that is reasonably possible, in the light of that

principle.”

In Topline Shoes Ltd. V. Corporation Bank ((2002) 6 SCC
33) (2002 AIR SCW 2794 : AIR 2002 SC 2487) the question
for consideration was whether the State Consumer Disputes
Redressal Commission could grant time to the respondent to
file reply beyond total period of 45 days in view of Section
13(2) of the Consumer Protection Act, 1986. It was held
that the intention to provide time frame to file reply is really
made to expedite the hearing of such matters and avoid
unnecessary adjournments. It was noticed that no penal
consequences had been prescribed if the reply is not filed in
the prescribed time. The provision was held to be directory.
It was observed that the provision is more by way of
procedure to achieve the object of speedy disposal of the

casc.

The use of the word ‘shall’ in Order VIII, Rule 1 by itself is
not conclusive to determine whether the provision is
mandatory or directory. We have to ascertain the object
which is required to be served by this provision and its
design and context in which it is enacted. The use of the
word ‘shall’ is ordinarily indicative of mandatory nature of

the provision but having regard to the context in which it is

U’V\k
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used or having regard to the intention of the legislation, the
same can be construed as directory. The rule in question has
to advance the cause of justice and not to defeat it. The rules
of procedure are made to advance the cause of justice and
not to defeat it. Construction of the rule or procedure, which
promotes justice and prevents miscarriage has to be
preferred. The rules or procedure are handmaid of justice
and not its mistress. In the present context, the strict

interpretation would defeat justice.”

97. We have given our anxious consideration to the ratio (supra)
but we find that the principle as stated cannot be doubted but
nonetheless, we are conscious of the fact that we are dealing with a
question of transfer of government servant, appointed to a transferable
post. A government servant has no vested right in a particular post.
However now the Legislature have enacted a law, on subject, which up
till now was not a subject of Legislative enactment. Thus, we have
viewed the provisions of the Act from the angle of the right created in
favour of a government servant, the power of authority to effect transfer
by the authorities etc. Thus, in our opinion, the judgment, which is
relied on by Shri Patil, is only of assistance to us to apply the principles
of interpretation of a particular statute. The statute at hand cannot be
called a statute providing a procedure, but it is for the protection of a

government servant, against frequent unwanted transfers.

-
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98. We then go to a judgment relied on by Shri Khaire, Learned
Chief Presenting Officer. He referred on the case of Shailendra Dania
(supra) to substantiate his stand, about the practice followed by the
authorities in past, to receive application from the government servants,
about transfer. In foregoing part, we have discussed the object of the
Legislation, the mischief that was remediate etc.. Shri Khaire, said that
while interpreting the provisions of the Act, this Tribunal also to take
into account, the past practice, and for that matter the judgment of Apex
Court is pressed in service. Let us consider that judgment. The subject
matter of that case was in respect of promotion of a government servant,
and in past practice was being followed by reckoning the experience of a
particular government servant before he/she became eligible, but on
promulgation of Recruitment Rules, the question that arose, as to
whether the experience gained by Diploma Holders as Junior Engineer
has to be counted for promotion, to the post of Assistant Engineer in the
event, they are duly qualified as degree-holder. On that issue the
question arose whether the past practice, can be used for interpreting the

statutory provisions. The Apex Court in course has observed :-

“26. In N. Suresh Nathan v. Union of India, a three-Judge Bench
was called upon to decide a similar question as involved in
the present case, namely, whether the three years’ service
experience for promotion for graduate Engineers would
mean three years’ service prior to obtaining the degree or

three years’ service after obtaining the degree. The relevant

,\L,'L”\’
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Rule 11 provided for recruitment by promotion from the
grade of Junior Engineers. Two categories were provided
therein viz. one of degree-holder Junior Engineers with three
years; service in the grade and the other of diploma-holder
Junior Engineers, with six years” service in the grade, the
provision being for 50% from each category. While
interpreting the rule, this Court said that the entire scheme
did indicate that the period of three years’ service in the
grade as a degree-holder and, therefore, that period of three
years can commence only from the date of obtaining the
degree and not earlier. The service in the grade as a
diploma-holder prior to obtaining the degree cannot be
counted as service in the grade with a degree for the purpose
of three years’ service as a degree-holder. The Court

observed as follows : (SCC p. 586, para 4)

“4. In our opinion, this appeal has to be allowed. There is
sufficient material including the admission of
respondent diploma-holders that the practice followed
in the department for a long time was that in the case
of diploma-holder Junior Engineers who obtained the
degree during service, the period of three years’
service in the grade of eligibility for promotion as
degree-holders commenced from the date of obtaining

the degree and the earlier period of service as diploma-
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holders was not counted for this purpose. This earlier
practice was clearly admitted by the respondents
diploma-holders in para 5 of their application made to
the Tribunal at p. 115 of the paper-book. This also
appears to be the view of the Union Public Service
Commission contained in their letter dated December
6, 1968 extracted at pp. 99-100 of the paper-book in
the counter-affidavit of Respondents 1 to 3. The real

question, therefore, is whether the construction made

of this provision in the rules on which the past practice

extending over a long period is based is untenable to

require upsetting it. If the past practice is based on

one of the possible constructions which can be made
of the rules then upsetting the same now would not be
appropriate. It is in this perspective that the question
raised has to be determined.”

(Underlined by us)

From a reading of the aforesaid judgment, it appears to us

that after construing the relevant Rule the Apex Court has found

that the past practice followed in the Department is consistent with

the relevant Rule and such practice if is not inconsistent with the

statutory provisions can be taken help of to interpret the provisions

of the Act.
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We proceed to reproduce the relevant part of judgment:

In para 11 of the judgment, the Apex Court held : (M.B.
Joshi case, SCC p. 426)

“I1. A perusal of the above observations made by this
Court clearly show that the respondent diploma-
holders in that case has admitted the practice followed
in that department for a long time and the case was
mainly decided on the basis of past practice followed

in that department for a long time. It was clearly laid

down in the above case that if the past practice is

based on one of the possible constructions which can

be made of the rules then upsetting the same now

would not be appropriate. It was clearly said ‘it is in

this perspective that the question raised has to be

determined’. It was also observed as already quoted

above that the Tribunal was not justified in taking the

contrary view and unsettling the settled practice in the

department. That apart the scheme of the rules in N.
Suresh Nathan case was entirely different from the
scheme of the rules before us. The rule in that case
prescribed for appointment by promotion of Section

Officers/Junior Engineers provided that 50 per cent
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quota shall be from Section Officers possessing a
recognized degree in Civil Engineering or equivalent
with three years’ service in the grade failing which
Section Officers holding diploma in Civil Engineering
with six years’ service in the grade. The aforesaid rule
itself provided in explicit terms that Section Officers
possessing a recognized degree in Civil Engineering
was made equivalent with three years’  service was
rightly counted from the date of obtaining such degree.
In the cases in hand before us, the scheme of the rules

1s entirely different.”

In the above decision (i.e. M.B. Joshi case), N. Suresh

Nathan was distinguished mainly on the basis of past

practice_and the Court further held that the rules under

consideration in N. Suresh Nathan was entirely different

from the scheme of the rule which the Court was considering

in M.B. Joshi. We have carefully considered N. Suresh

Nathan and it is not correct to say that the decision rendered

in that matter was based on past practice. The Court, in fact,

has considered and interpreted the relevant service rules and

then found that such an interpretation is fortified by the

practice followed in that Department.

(underlined by us)
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99. We will now, consider, the contention of Shri Khaire,
Learned Chief Presenting Officer on the basis of the two affidavits filed
by Shri Satish Tripathi, Additional Chief Secretary (Services), G.A.D.
on 21° August, 2007 filed in O.A. No0.446/2007 as per our directions
and the affidavit filed by Shri N.P. Patil, Principal Secretary, Respondent
No.1. These affidavits though filed in another Original Application, the

parties agreed to read and consider them in these Original Applications.

100. Shri Tripathi in his affidavit, regarding entertaining request

by a government servant, has made following averments :-

“5, I submit that there is no provision in the Act, regarding
request transfer. However, the Government is engaged in
preparation of rules as per the provisions of Section 14(1) of
the Act, in which a provision regarding request transfer is

proposed to be included.”
101. Shri N.B. Patil in his affidavit, in that behalf has submitted:-

“Though the word “transfer on request” is nowhere defined in
the said Act, it is respectfully submitted that due to transfers
sometimes concerned Government servants may have to face
certain domestic problems, e.g., his/her own/near blood
relatives ailment, education of children etc.. Such domestic

problems come on record only by way of representation made
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by concerned Government servant. Hence, on this
background, it cannot be justifiable if Competent Authority

does not entertain such representation.”

102. Let us now consider those resolutions in existence prior to
the Act. We have reproduced those resolutions in detail in earlier part of
this order. Clauses 2, 5(a), 10, and 11 of circular dated 27.11.1997
permitted the Competent Authority for transfer. This was being
followed as a “practice”, and on that background Shri Khaire wanted us
to interpret relevant provisions of the Act, on the back ground of
practice. It is accepted by Shri Tripathi in his affidavit that the
provisions for request transfer is being included in the rules, which are at
the stage of preparation. Thus, we have no hesitation to hold that till the
relevant provisions are incorporated in the rules, the practice in vogue,
on the basis of the resolution can be continued to operate, but however
such request of a government servant has to be treated as a special or
exceptional case, and then by strictly following the mandate of 2"
proviso of sub Section 4 and 5 of the Section 4, but of course this
practice to be continued till the rules as envisaged by Section 14 of the
Act are framed. As Shri Tripathi in his reply has referred to this aspect,
we hope and trust that the State Government without any further delay
will make the rules, so that there after that subject i.e. request transfer

will also be covered by the Statutory Rules.

.
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103. Though no specific submissions are made by the counsel
based on the principle of repeal and saving as such but S/Shri Patil and
Khaire faintly suggested that whatever is covered by the Act in relation
with the two resolutions, stand impliedly repealed and what ever is left
out from the two resolutions from the enactment, still survives. In
foregoing part of this judgment by asterisk marks we have noted that
those * * are not covered by the Act. We do not propose to ponder on
this aspect as the State Government is actively processing of making of
the rules under its power conferred by Section 14 of the Act, as such the
question of request transfer on commencement of the rules will then be
governed by the rules so made. The copy of draft rule was made
available for our perusal and we noted that subject of “request transfer”
is one of the item in the rules. Thus, we will not make any observation

or record any finding on that issue (as on today) on that aspect.

Now to the challenge to order of transfer on merit:-

104. Having noted the contentions of S/Shri Lonkar, Patil and
Khaire, Learned Chief Presenting Officer we now proceed to consider
the files placed before us to find out whether the requirement of Act is

complied and whether on merits they are sustainable.
105. Three set of files 1) Deputy Director, Agriculture, Nashik

Division, Nashik. i1) Director of Agriculture, Pune and i1i1) Mantralaya

Department of Agriculture, are placed before us for our perusal, which

LV~
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contain the applications of the government servants in Agriculture

Department and Deputy Director, Nashik.

)]

2)

Letter dated 30.05.2007 from Deputy Director, Agriculture,
Nashik to Directorate, Agriculture, Pune. This letter in
response with the letter dated 23 May 2007 from O.S.D.
Agriculture Water Resources and Khar Land Department,
Government of Maharashtra, Mantralaya, Mumbai.
The letter of O.S.D is in the file which reads:

“pult feiondtet ot 3 @ sl aeeaEEd --------

“fYy faspnde a0t 3 = ( BRI wideis, BN Az=AHT B Aad 3.) T
Heia Feeta Awufafel a Aeum STdisgs ura steien ot Riwrelid
AE AT TBld 3. HUA AR Bt TRAGHAR Mo ot wrEtag! . sief

AT FH3ll Al FereelEEr s ek 3ug.”

The letter dated 30.05.2007 is in the file, which reads thus. By

reading that letter following aspects emerge:

“faue: - acetian veEe gul gid scne sEetta AeTan Heiiet gXad e
0 ... (Y qRideis Haat)

de:-  Feeta a9 wEt ailded, Fhiv sedar a 3R sEE, FE,
FHag-3R fais 23-08-2000 @ uH

A .-

e
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3R oA Steuore At JHEUA MR BH BAd 3Rctel Jelad B
widaimia agettan ugash gul gid sRicwsl U3did AlER B0 Ad 3.

9. 91 wreps JNUleN 3R, Bt wdal®, BIFA, AH! B MUBFRY, ATEDHLIR
2. st Fi@et uwbIel HZR@, Bt widalds, weneht. R0 At B 3B, Hasavl.

R BN widgiwiE EHR gD B 3R, Reer pu Jsu Fer.9 a s
wRidai® AigRRITNE9 A [GEidtal aeelt ABEE 318, FeR HHAR AR A 004
AR Ueleeldlel ailel FBAE g5 Sclet 30gd. AisN 8K Bigal wad R aslian
wleaeh Seten e, AfUER F 29 Kai®w 92 & 2008 AR AGEFHR A QU
wedit FguiSta vl & adl gl SicnidaE seet dmvaE AvR AE A FHE bt
38, AHD A [HeAR decidl [qaR HOATE el B,

aXa &iEt ARt fowrt sht adlet Haeter aiora Hu Fen Rier.9 a ot udia
iz wifdlene, Hu Fsu aigidione. 9 A ar auitd Aat SR g, st
RICGAR d TEAAES! T gidd ABIA. RNHD (g Tt bl Ad gl

A [y Bl syER, aiEh el kengar sfitwada v ;8 #e @
BREAR et BAA-AlA! SEctR Al [HovaEaa geaE MR HRodid Ad

3E.
AT --- IuAaEd Jetdla uzt q iz et et sifea ua siigda susth 3.

st Bt JEdaes
snitolep fasimon, sufslsm
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The information submitted along with the proposal is as under:

1)  S.A. Narkhede, Agriculture Supervisor Nagpur dated 29.05.2007.
(followed by opinion of Deputy Director, Agriculture)

Sr.No. | Name of Agriculture | Date of | Opinion/remark of
Supervisor Application Deputy Director

1. S.A. Narkhede 29.05.2007 30.05.2007

2. Aaher V.M. Not filed to| 30.05.2007

Director but to
Shri D.S. Abhire,
MLA, Sakri and

Shri Kolhe,
ex.MLA
3. R.S.Wankede Complaint 01.06.2007
dt.27.05.2007
from Shri
Shivajirao

Daulatrao Patil,

Member Z.P.

4. P.N. Devse Recommendation | 04.06.2007
from Shri
Rohidas Patil
vide letter dated
26.05.2007

4lk
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Thus the transfer of private respondents are effected for some extraneous

consideration.

File : Directorate of Agriculture, Pune:

A) Letter dated 31° May 2007 by the Joint Director (Agriculture)
Administration addressed to Divisional Joint Director, Agriculture,
Nashik Division, Nashik in reply to letter dated 30.05.2007  (File No.
7/5)

Rz el eipndlet ae @ Aaottdiet ua@elt gol &t dete wHa-AfeA seet

J=dldl Seld

Heol:- anud um P, e/ 3A-R /acciiusdE/ 3¢98/00 fGaisw 30 A,
0009

9.  (30) B HHA-AR TEAAE RRIAG FRTERTE Fe 00§ =
FERIe, 3R BAiB.29 Aelict gb0l A HAR 3 (9) FAR - Hefiet
FHHA-TA LRV Beledt GgR 2 QU oe@eidt Aqr gl Heawior AiEl &l

FRIAAEs kel Risipngst ga-a wraiema Fa fepna seet Beaa g

31eft Rz e

(@) siifrma sHid 9 AdA gwRl AR HEAR O FAR A stffeRHEA
UASTEAIE! BeTH-§ FALA o193 Deal WB-TIA e febiiRadiel se

. AN
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BRI AiHA 3R UG fgha B ufdiga detct 318, AFAR
B R 91 & Fefe A BATR A Teear iftiER griRis fent gHsl
s ddftia fqanlia ot g duwees At i /A A &ITA AoIT-AT
RIS SEAEAEd uRus feie 29 BIA!, 009 e it
HEAA-E d 19 AR a fsticd /2 /0000 = Aa Frviaea wre siftisrRIa uaE

HITAE 3Nt 3ed.

(B) a3 RS daA-v (8) () 30 8 (8 ) = wRAdl 3w
HITATE AU-AT ASCARAE! S&ett BIVART TRTH 3RAV-A1 YTieres!- A1 SAoTe
af¥se miftiest-aidl At 3r@eas AEH 3R TRuSEHER FHE HI HAATAT
3t 3B,

(3) 3IWEd & A g Deledl R fEaR wRal sitfrede B
Q(8) HA A TG HWAM AR 3B DY, HedA-3 AeA fobar = BHAATHER
TR 3iceid 3t addl, MW umod, e Uit Aietl, BRO AR 3
HFA BAA-§ T AP el FOTAqd, Sl BRUN-AL HRH
mftrept-aedt i oRarenh BgE AR daa-Atl Qe deael gt gt
et Bl AZA.

(31 e HAeTelEssa Fetiet aufdien gAm aot - 3 A1 Fotligra ueda U

AT 3B
31.5. PESIGICES ol PESICIGIC Rec e Rl Hat
&.1
9 A.F30N FEET BerA | R R
TR R R

’M,\‘””
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e P SR A FHaoirEa gelet Tt AeR BRUAT A 3UB.
(F) =fdes JHOTGES W Hit udarebiel deet S I faRE aar
B - 29 Fele uaRw - Qe Al DA B(Y) AR JATN SEe

HITIA AU 201d A 3B,

13T H Al At P Tg AT (3TRAN)
P IEAAT, HERIE, A, Go-§

This file also does not refer or contain any application with

medical certificate from the private respondents.

Even in entire file no reference to the name of private respondents.

In this file only two names figure i) Shri Shinde ii) Shri Damdhere
File from Mantralaya Department:

Documents : available are i) Original of letter of OSD dated 23.05.2007
with list of 47 Agricultural Supervisor to be transferred as directed by
the Hon’ble Minister. ii) Original letter of OSD dated 16.05.2007 with
list of 11 Agricultural Supervisors whose transfers are recommended by

political personalities.

1) Letter dated 16™ May 2007 and 23.05.2007 by S.D.O along with lists
A) 16™ May 2007 -11, Agriculture Supervisor with the recommendation

o
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in Respect of Shri Kakad, private respondent’s recommendation is by

Shree Suresh Jagganath Thorat, Member, P.S., Sangamner.

105. On going thorough the three files coupled with the
contentions raised by Shri Lonkar, Learned Advocate for both the

applicant, we come to the conclusion that :

1) Both private respondents are not due for transfer

i)  The place or post on which the private respondents desired to
be transferred and posted is occupied by the Supervisors, who
are not due for transfer, as such they can not be transferred.

iii) Cases of private respondents for transfer can be considered U/s
4 (5) and approval for it was solicited.

iv)  Along with this letter copies of the applications are forwarded
to Directorate, but surprisingly the copies of the so called
request applications from the private respondents are not

available in it.

106. Consequently, we hold that the transfer of the private
respondents are in total defiance of the Act. These are orders not passed
in any public interest, administrative exigencies as tried to be impressed
upon us, but are issued as private respondents who had approached or
taken help of politicians/persons in power to seek the transfer or posting
of their choice. Thus they are effected in arbitrary, colourable exercise

of power opposed to rule of law and policy spelt out by the Act. In
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effect the order dated 31% May 2007 transferring the applicants and
posting private respondents is in total defiance of statutory mandate as
such bad in law and issued on extraneous consideration. Thus the order

dated 31.05.2007 is bad in all sense.

107. Having considered the historical background the relevant
provisions of the Act, the law declared by the Apex Court, the pleadings
of the parties, record and the learned and useful submissions of the
learned counsel, the stage has come to record our conclusion.
Accordingly, we record our conclusions in two part; first part will be
about the true intent of the Act, second on factual aspect, re-challenge to

orders of transfer.

Part-1

——

1) Fixed tenure of a government servant at a particular post is 3

years for all groups.

1) The tenure of 6 years, as referred to in 1** proviso dealing
with the government servant, implies that in non secretariat service he
shall be transferred from that office-department on his completing two
full tenures there. In other words, he may be transferred to a post within
particular office or department on completion of 3 years in that office
and out of that office or department on completion of two tenures i.e. 6

years.
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111) Preparation of list of government servants every year due for
transfer in month of January is condition precedent to effect transfers in

April/May which in common parlance, are called as general transfers.

1v) General transfers will be in respect of the list of those

government servants figuring in the list and none else.

V) The list so prepared being final one in terms of section 4(3),

no modifications or alterations are permitted thereafter.

Vi) The list so prepared, will be valid till the orders of transfers

are issued in pursuant to that list.

Vil) There are no provisions contained in the Act to receive or
entertain any representation or request for transfer once the list 1S
finalized. However, before preparation of the list of the government
servants in January, due for transfer, the competent authority may direct
the head of office to apprise such government servant, due for transfer in
April/May. In such eventuality a particular government servant whose
name is to be included in the list as he/she has completed tenure of 3
years at a post makes an application or representation for or against
proposed transfer the same may be considered, according to exigency or
need of administration but in no case such request will be binding on the

administration. Such representation may enable the competent authority
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to appropriately post the person or extend the tenure having regard to the

provisions of Section 5 of the Act.

vii) Any representation or request to the competent authority
with any recommendations from an outsider, political, big wigs, Hon’ble
Minister not in charge of such department, shall be summarily rejected
and the Government servant indulging in such activities shall be firmly

dealt with in accordance with conduct rules.

1X) In case any application or representation is received from a
government servant, due for transfer, such shall be only addressed to the

competent authority and shall be made through proper channel only.

X) Any application sent directly to any of the Mantralaya
Department or Hon’ble Minister not concerned with the department shall

not be entertained at any level.

X1) On receipt of such application by the competent authority,
the competent authority having regard to provisions of Section 4(4), ™
and 2" proviso r/w Section 4(5) of the Act shall consider that
application and find out prima facie whether the reason or cause for
transfer or non transfer from one post to another or retain at that place is
genuine and just, then having regard to administrative exigencies, needs,
availability of post etc. on the back drop of statutory provision,

contained in Section 4 of the Act, that too after scrupulously adhering to

L o
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it, may entertain such request, representation, then order of transfer be

issued.

Xii) In case such request of the government servant for transfer is
received and it does not fit in to the statute, it shall be rejected and it

shall not be necessary to intimate it to the concerned.

X1i1) The power or authority of delegation as envisaged in Section
6(1), 2™ proviso only in respect of Section 6 of the Act and that
delegation shall not apply to Section 4 or Section 5 of the Act, unless

specifically delegated.

X1v) In case the delegatee after the delegation by the competent
authority as provided in second proviso to sub section (1) of Section 6
encroaches upon the areas covered by section 4 that will be illegal and

void ab initio, without specific delegation.

XV) Preparation of list under Section 7 of the Act and
notification of it shall be for the purpose of effecting actual transfer and

posting and for no other purpose.

XV1) Consultation as envisaged and referred to in Section 4 and
Section 6 of the Act shall be meaningful, real and effective. Superficial

action in that behalf shall be avoided.
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XVii) Reasons to be recorded as required by clause (ii) of proviso
to sub section (4) of Section 4 and sub section (5) of Section 4 of the Act
being mandatory, non recording of reasons shall vitiate the ultimate

order.

XViii) Reasons to be recorded as required by 4(4) proviso, clause
(ii) and Section 4(5) of the Act may generally not be referred to in the
order of transfer. However, the same shall be invariably recorded in
concerned file. Reasons so recorded should indicate due application of

mind by the competent authority to the fact and situation and law.

Part 11

1) The impugned orders of transfer are vitiated by non
application of mind. The three files produced before us, do not contain
the application submitted by the respondents, no material (documents)
are in the file to justify the order nor they show that there was

consultation as envisaged.

i1) No reasons as required by Section 4(4), 2" proviso or

Section 4(5) are recorded.

111) Transfer orders of private respondents are issued at the
behest and/or intervention of the political leaders having no connection

with administration.
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iv) The documents annexed with the reply by the respondent
nos.1 to 3 (i.e. medical certificates etc.) are not in the file placed before

this Tribunal.

V) From the dates of issue of medical certificates annexed to
reply by the State authority they appear to have been obtained to justify

the action of transfer.

vi) The transfer orders are vitiated by arbitrariness and issued
not on administrative exigencies but on the basis of recommendation of

Hon’ble Minister.

Vii) Orders of transfer do not come under any of the contingency
or circumstances as indicated in Section 4 and 5 of the Act. Thus, those

orders are issued contrary to law and are as such illegal.

108. For the reasons and conclusions supra, in the result, both
Original Applications are allowed. Impugned orders of transfers are set

aside with no order as to cost.

109. Before parting, we direct the Principal Secretary of
Respondent no.1 to hold an enquiry against the officer, who has filed
and verified the reply on behalf of respondent nos.2 and 3 by producing

the medical certificates on the record of original application, when the
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same are not in any of the file. Producing those documents indicate that

the deponent is intending to help the private respondents.

110. Three files produced before this Tribunal are returned to Shri
D.B. Khaire, learned Chief Presenting Officer.

111. Registrar of this Tribunal is directed to forward copy of this

judgment to:

1) Additional ~ Chief  Secretary  (Services),  General

Administration Department, Mantralaya, Mumbai
ii)  Principal Secretary, Agriculture, Animal Husbandry, Dairy
Development and Fisheries Department, Mantralaya,

Mumbai.

iii)  Benches of this Tribunal at Nagpur and Aurangabad.

Sd/- Sd/-

(R.B. Budhirajg) (A.B. Naik, J.)
Vice-Chairman Chairman
4.10.2007 4.10.2007

Date : 4™ October 2007

Dictation taken by: S.G. Jawalkar.
D:\Jawalkar\Judgements\2007\October2007\0.A.376-377.07].907-Transfer.doc
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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH
ORIGINAL APPLICATION NO.376 OF 2007
DISTRICT : NASHIK

Shri Murlidhar Changdeo Patil, .Applicant
Versus
Government of Maharashtra & Ors. ..Respondents
WITH

ORIGINAL APPLICATION NO.377 OF 2007
DISTRICT : NASHIK

Shri Ravindranath Kashinath Patil, ..Applicant
Versus
Government of Maharashtra & Ors. ..Respondents

Common appearances in both the matters:

Shri M.D. Lonkar — Advocate for the Applicants

Shri M.B. Kadam — Presenting Officer for the Respondent Nos.1 to 3
Shri M.R. Patil — Advocate for Respondent No.4

CORAM : Shri Justice A.B. Naik, Chairman
Shri R.B. Budhiraja, Vice-Chairman

DATE  : 4" October 2007

PER ; Shri Justice A.B. Naik, Chairman
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ORDER

1. After we pronounced the order, in these O.As. the learned
counsel for the applicants Shri M.D. Lonkar submitted that as the
impugned orders are set aside by this Tribunal, consequent ¢3e order of
posting of the applicants to their original post is required to be passed by
the authorities and for that matter Shri M.D. Lonkar submitted that
specific time be given to the respondents to pass orders posting
applicants to their original post. There is no difficulty in accepting this

contention.

2. Having accepted it, we direct the respondents to pass an
order within two weeks from today posting the applicants at their

original posts.

Sd/- Sd/-
(R.B. Budhiraja) (A.B. Naik, J.)
Vice-Ch% Chairman

4.10.2007 4.10.2007

Date : 4™ October 2007

Dictation taken by: S.G. Jawalkar.
D:\Jawalkar\Judgements\2007\October2007\0.A.376-377.07).907-Transfer.doc
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IN T MEAHARASHTRA AGNINISTRATIVE TRIBUNAT

MUNMBATBENCH
DISTRICT : KOLIEAPUR

ORIGINAL APPLICATION NO. 439 O 2006,

D, Tudsidas Abarao More )

Aced Adult Oces Govt service as District Health )

Offeer. Zilk Parishad. Kothapur. R'oo 120 Shivtrth )

Apt. Ambai Fank Areas Kothapur, b A pplicant
\ersus

I Phe Principal Secretary. Public )

Licalth Department. Mansratayva, Mumbar 400 032

2. Dr. DAL Patl, Aeed about Oce, Govie service )
as Principal. Tealth & Family Weltare, Tramng )
Centre. Nolhapur, Vo Respondents

Shi v VL Bandivwadekar Advocate for the applicant.

Shri 0B Khaire Learned Chicl Presenting Gificer tor the Respondent Nolt
St NLD. Fonkar Advocate tor the Respondent Naol 2.

Corany Tustice Shei A B Nk «Chatroain

Date 22.0.2000.

O RDLER

By this apphication filed under Section 19 ol the Adminisiratn
I ribunals Act 19SS The applicant has challenged the order dated 4.5 2006,
(hade AT on factual, and lecal matadides. and also on the cround of
violation of the provisions of the Act 20035 (o which a reterence will be

made at relevant place). The applicant in order o chatlenge that order on the
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ground of factual/legal malafides has made for following averments, which

reads thus :-

“6. The petitioner has reliably learnt that when the Respondent No.2
moved the Respondent No. 1 for choice posting in place of petitioner
and that too within a period of two months of his present post at
Kolhapur, that the Respondent No.1 declined to show any favour and
accordingly made his intention clear on the concerned file, stating
therein that the petitioner is not due for transfer in terms of recently
promulgated rules of 2005 and therefore consequently, the Respondent
No. 2 cannot be transferred in place of the applicant. The petition
however states that for the reasons best known to the Respondent No. 2
he could succeed in getting himself transferred in place of petitioner
vide impugned order. Thus the said order is out rightly mala fide,
arbitrary and illegal, more particularly when the petitioner has reason to
believe that such order was an outcome of tremendous political
pressure exerted by Respondent No. 2 upon the concerned Hon’ble
Minister for Health so also upon the Hon’ble Chief Minister, without
which the political pressure the impugned order of transfer could not

have seen the light of the day.

7. That in fact, even otherwise, the impugned order of transfer does
not fall within the exceptions carved out under 4(4)(i) or 4(4)(ii) or 4(5)
of the said rules. The petitioner states that in the facts of the present
case as stated above, it is crystal clear that the by no stretch of
imagination the impugned transfer order could be said to fall under any

of the aforesaid three exceptions. This is because, admittedly, hardly
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2.

two months before the Respondent No.2 came to be transferred on
administrative ground by Respondent No.1 from Satara to Kolhapur
and he having joined at Kolhapur as Principal, Health & Family
Welfare Training Centre, Kolhapur, there was no reason for hi to make
any request to the respondent No.l for being transferred that too in
Kolhapur itself (at the distance of 2 Ks. away) and that too by
dislodging the petitioner and posting him in the place of Respondent
NO.2 when the petitioner was not due for transfer. That according to
the petitioner, the Respondent No.2 has not at all made any request
application to the Respondent no. 1 (whether through proper channel or
directly) making out his strong case for transfer within the four corners
of aforesaid three exceptions. That apart, even the Respondent No.l
cannot justify to treat such impugned transfer order so as to bring the
same within any of the three exceptions by treating the same as being
an order of transfer being based on special reasons or in exceptional
circumstances or as a special case, that too by recording reasons in

2

writing on the file or otherwise

Thus the applicant by making the allegations quoted (supra) has

attributed that the order dated 4.8.2006 has been issued not on the

administrator needs or exigencies, but it is issued only on the wish of

political personality, thus, the order being mala fide, arbitrary and illegal.

- Second ground of attack is that7after the enforcement of Maharashtra

Government Servants Regulation of Transfers and Prevention of Delay in

Discharge of Official Duties Act, 2005, (herein after referred to as ‘the Act’,
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the transfer of the government servant has to be made vgett strict compliance ¢~
with the provisions of the Act, that too only after following the procedure
envisage in the act. It is the contention that the transfer order under challenge

in this application is issued without following the mandatory provisions of

the act. Thus it is in violation of statutory provisions.

3.  Respondent No. 1 having filed affidavit-in-reply by
Shri S.V. Kolekar, Under Secretary in Public Health Department,
Mantralaya, Mumbai, supported the order by contending that the transfer of
the applicant has been effected strictly in accordance with the provisions of
the Act and in particular by following the procedure as laid down by Section
4(5) of the Act. It is contended that Section 4 Sub-section (5) empowers or
authorizes the competent authority to order the transfer of a government
servant even before the complication of his tenure of 3 years at a post and as
such in exercise of that power the transfer is ordered. In other words the
Respondent No. 1 supported the order by contenting that it is effected strictly

according to the provisions of the Act.

4.  Respondent No. 2 has filed his reply, opposing the claim of the
applicant by taking specific contention and explained why he was transferred

by the impugned order. He contented that the application requires to be
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dismissed as the applicant has suppressed number of material facts from this
Tribunal, as a matter of fact it is the applicant who brought pressure on the
authorities by approaching political bigwigs only with an object or intention
to stick up to the post of District Health Officer, Z.P., Kolhapur as such he
cannot make any grievance on that ground. It is contended that alleged
breach of the statutory provisions are not enforceable in court of law. It is
contended that the applicant is transferred from one post to another which is
situated in Kolhapur itself, both post or offices are within radius of one km.
only as such even if the applicant or for that matter, the Respondent No. 2
join those post no prejudice will be caused to any one or even it will not
disturb or create any problem on family front nor they are required to shift or
change their residence. It is averred that the applicant’s performance as
District Health Officer, Zilla Parishad, Kolhapur was not satisfactory,
inasmuch as, the applicant was unable to handle the pressure work or
complete the targets set out by the department. Thus it is averred by the
Respondent No.2, that on this count the applicant came to be transferred from
that post, I will test this contention/submission at this stage itself whether the
Competent Authority or for that matter the Respondent No.1 who isv;\mknown
of these aspect has supported the order on this premises or ground.

Respondent No.1, who is a Competent Authority to order a transfer of

Ao
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officers like applicant and the Respondent No.2, has not raised such
contention, even not remotely there is any suggestion in the reply in that
context. If the contention/submission as advanced by Respondent No.2, was
in fact existed then the Competent Authority, could have referred to this
aspect in the reply or by producing contemporaneous record, to support or
justify the order on that ground, but Respondent No.1 has not said anything
of this sort, as such in my opinion, the contention/submission that is made by
Respondent No.2 only with oblique intention. Thus I reject the contention,

and need not probe into it any further.

I

5. To resume further averment/submission of Respondent No.2) who
contended that the present application is bad for non-joinder of necessary
party. It is contended that Director of Health Services is a necessary party, in
view of the provision, made in Section 4 Sub-section (5) of the Act. The
Director being preceding authority of the Competent Authority, whose
approval or permission is necessary for transferring the applicant as well as
the Respondent No.2. In this way it is submitted that this application be
dismissed at the threshold, it is a submission that the presence of Director is
necessary, to find out whether there exists any special case and his prior

permission is obtained as required by the act. In other words, a special

P
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circumstances may be there which may be in the know of the Director, that
probably have been placed before the competent authority, and on being
satisfied about the special case the order might have been issued. Thus to
bring these aspect before this Tribunal, the Director is necessary party. This
contention is also not available to Respondent No.2 as the Respondent No.1
ie. Competeﬁt Authority has not justified the order on these grounds. If that
is a fact in existence then the Respondent No.1 definitely would have referred
to in the reply or by producing relevant record justified the order thus in my
opinion that Respondent No. 2 has raised this allegation without any
foundation or any material to substantiate this contention. Thus the same is

rejected.

6.  Itis contended by Respondent No.2 that the applicnt is mixing different
issues in this application which has hardly any relevance to judge the
validity of the order dated 4.8.2006. The Respondent No.2 has come with
categorical statement about the fact of his meeting with Hon’ble Speaker of
the Assembly at Satara, who expressed his desire that Respondent No.2 is to
be posted as District Health Officer, Zilla Parishad, Kolhapur. The

Respondent No.2 has disclosed this aspect by contending :-.
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“9. I further submit that even during May 2006, I was not due for
transfer, inasmuch as, I had not completed normal tenure of three years
in the post at Satara. Incorrect statement is made by the petitioner in
paragraph 6.5 that I was due for transfer and therefore, was transferred
form Satara to Kolhapur. Fact, however, remains that I came to be
transferred from Satara to Kolhapur and as an obedient Government
servant I immediately accepted the said posting by resuming my duties.
At this place it would be worthwhile to mention that Hon’ble Speaker
of the Legislative Assembly, Shri Babasaheb Kupekar personally met
me while I was posted at Satara in the month of April 2006 and

apprised me of his desire to post me as District Health Officer, Zilla

Parishad, Kolhapur, considering my past service record. In my

submission, that is how the issue of my transfer to the present post of

DHO was set in motion before the authorities. It seems that the

recommendation of the Hon’ble Speaker were not considered for some
or the other reason which rather compelled the Hon’ble Speaker to
convene a meeting, in which the Hon’ble Minister holding the portfolio

of Health, Respondent No.1, so also the Director of Health Services

were directed to remain present. The said meeting was held on or

about 29.6.2005. In the said meeting the issue of my transfer and
posting as DHO, Zilla Parishad, Kolhapur was discussed and after
considering the pros and cons, a decision was arrived at to transfer me
in the post held by the petitioner. It is therefore evident that decision to
transfer me to the post of DHO, Zilla Parishad and petitioner to the post
of Principal was crystallized on 30" June, 2006. Formal order however

came to be issued on 4" August, 2006.  Without prejudice to the

¢
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aforesaid contention, I submit that before deciding to post me in the
post held by the petitioner, special circumstances were set out,
approval/recommendation of the preceding authority to transferring
authority i.e. in the present case Director of Health Services was
considered and approved. No only this, prior approval of the Hon’ble
Chief Minister also came to be obtained and it is only thereafter the
order of transfer came to be issued. It is therefore evident that the order
of transfer has been issued within the four corners of the statutory
provisions and no case is made out by the petition seeking judicial
intervention. It is also important to note that the provisions of Sec. 4(5)
starts with a non-obstentate clause, giving overriding power to the
concerned authority to transfer a Government servant from one place to
another, irrespective of whatever stated in the other provisions of the

said Act”. (underlined by me)

The Respondent no.2 though denied the fact that he has indulged in

bringing any political pressure on the authority but on the other hand he has
explained that Hon’ble Speaker of Assembly on his own expressed desire
that the applicant should be posted as District Health Officer, Kolhapur. He
contended that neither the Hon’ble Minister for Health Services nor the
Hon’ble Chief Minister, have been impleaded as parties in this application, in
view of the allegations made by the applicant, as they are not before this
Tribunal, thus it is contended that, that the averments or allegations made by

the applicant to that effect may not be gone into by this Tribunal, as Hon’ble

<
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Ministers can only refute or rebut that allegation. The Respondent No.2 has
contended that the applicant in fact has approached Shri Jaywant Patil, The
Hon’ble Minister in the State Cabinet and at his instance he secured the
posting of his choice, but however no authentic material, or specific instances
are brought on record by him thus no importance can be attached to this
contention, he has also taken usual contention about the scope and ambit of
jurisdiction of the Court/Tribunal in considering the challenge to the transfer
orders issued by the Competent Authority, and prayed for dismissal of this

application.

7. The applicant filed a rejoinder to the replies filed by Respondent Nos. 1
and 2 and contraverted all the adverse averments made by them.
Respondent No. 2 by filing sur-rejoinder he has produced some documents to
demonstrate before this Tribunal that his performance as District Health
Officer or Medical Officer wherever he worked being good and appreciated.
In my judgment all these documents being irrelevant to consider the points

raised in this application.

8.  The contentions raised or averment made by the applicant and by the
Respondent No.2 being words again words, they both are claiming that other

has brought political pressure on the authorities to seek the posting of choice,

e
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thus I had to find out from the file produced by Shri Khaire, Learned Chief
Presenting Officer, at the time of hearing of this application about the factual
aspect i.e. who has brought political pressure on the authority, in seeking
favourable posting, however, it depends on, how the Respondent No. 1
while passing the order has reacted or whether Respondent No.1 exercise the
authority or power uninfluenced by any such consideration, or acted
independently and passed the order in the interest of the administration or as
situation demands and that too adhering to the provisions of the Act. I will

advert to this aspect, little later.

9.  Now a days this Tribunal is coming across number of cases involving
transfers of Government servant, that the transfers are issued or effected at
the behest of political personalities and at times the authority-in-charge, yield
or succumb to that pressure, unwillingly. This tendency is still in vogue in
spite of the introduction of the legislation governing the regulation of transfer

of Government servants.

10. First I have to consider the validity, legality and propriety of the
impugned transfer order also on the backdrop of the statutory provisions.
Till the present legislation the transfer orders were effected or regulated by or

under the executive directions issued by the State Government or other



12
Competent Authorities in charge of administration but in view of the
introduction of the legislation covering the transfer of Government servant it
is necessary to me to consider the various statutory provisions, as all the
learned counsels for the parties have made elaborate submission, by referring

the various provisions of the Act.

11. Prior to the introduction of the present legislation, i.e. the Ordinances
and the Act, the field was occupied by the circulars or regulations issued by
the Executives under Article 162 or Rules of Business framed under Article
166 of the Constitution of India. For the first time in the year 2003 a need
was felt by the State Government to have a comprehensive legislation on the
question of transfer of the government servant, thus, the Governor of
Mabharashtra having satisfied that the need was felt to take immediate action
to meet the situation thus in exercise of power conferred upon him by Sub-
clause (1) of Article 213 of Constitution of India. The Governor of
Maharashtra promulgated, the Maharashtra Government Servants Regulation
of Transfers and Prevention of Delay in Discharge of Official Duties
Ordinance, 2003. The said ordinance was promulgated on 23.8.2003 and it
came into operation with immediate effect.. In view of the mandate of

Article 213 (2) (a), the ordinance was required to be converted into the Act of

N
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legislature by requiring bill to be tabled before the Assembly. Accordingly
the LC Bill No.XV of 2003 called as Maharashtra Government Servants
Regulation of Transfers and Prevention of Delay in Discharge of Official
Duties Bill, 2003 was introduced in the Legislative Council on 17.12.2003.
When the bill was tabled the council has adopted the motion for referring it
to the joint committee of both the houses, and accordingly the bill was
refereed to the Joint Committee of the Legislature. As the bill was referred to
the joint committee, the Ordinance which was issued on 23.8.2003 could not
be converted into the Act, visualizing this situation that the bill which was
introduced could not be passed in that Session, as such a situation arose to
repromulgated that Ordinance as such again, the Governor of Maharashtra
by invoking the power conferred on him by Article 213 of the Constitution
of India again promulgated the Ordinance being Ordinance No.l of 2004
thereby continuing the provisions contained in Ordinance of 2003 and the
provisions of Ordinance No. 1 of 2004 were deemed to have come into force

from 25.8.2003.

12.  Prior to these Legislations, the transfers of the Government servants
admittedly were regulated or effected on the basis of the guidelines or

executive instructions issued from time to time by superceding all those
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earlier guidelines, a comprehensive guidelines was issued by Circular, i.e.
General Administration Department No. SLV-1097/CR.20/97/XII a dated
27.11.1997 and by another circular dated 7.2.1998. In spite of these
circulars, it was noticed by the Government that those circulars were not
followed scrupulously at the various levels, in the administrative department
and did not have desired effort. Thus need was felt by the Government to
ensure strict compliance with the transfer policy. The State Government to
have a legislation for regulating transfers of all government servants thus the
Bill, referred to above was introduced and after the report of the Joint
Committee the Bill which was introduced in the State Assembly was adopted
and the Act being Act No. XXI of 2006 called as Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in Discharge of
Official Duties Act, 2005 came to be passed accordingly. After the passing
the Act and it was sent for the assent of the Governor of Maharashtra.
Having received assent to it, the Act was published in the Government
Gazette on 12.5.2006 though the act was published in Government Gazette
on 12.5.2006 the date of implementation, was not published. Therefore, in
terms of sub section (2) of Section of the Act by a notification published in
Government gazette the date of commencement was published as such the

Act came into force with effect from 1.7.2006 and from that date all the
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transfers of the government servants has to be effected or required to be made

or regulated by or under the provisions of the Act.

13.  Before adverting to the merits of the contentions of the learned
counsels on the point of various provisions of the act it will be expedient to
take note of various provisions contained in the act and to know true
intendment of the Act, i.e. i) what was the situation prior to the passing of the
act 11) what mischief or default were noticed before introduction of the Act
iii) whether it is remedical.  Presently I am dealing with an application
transfer order issued by the State Government transferring the applicant is
challenged, thus, I will refer to the relevant provisions dealing with transfers.
The act consist of four chapters, the relevant chapters for my consideration

being Chapter 1 to 3.

The Preamble of the Act reads:-

“An Act to provide for regulation of transfers of Government servants

and prevention of delay in discharge of official duties”.

Application of the Act :-

“This Act applies to all Government servants in the State services as

referred to in Sub-section 3 of the Section 1 of the Act. Section 2 of the Act
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contains the definition clauses. The material and relevant clauses of

definition being :-

2(b) “Competent authority” means the appointing authority of
the Government servant and shall include the transferring authority

specified in Section 6;

Clause (1) ‘Transfer’ means posting of a government servant from one

post, office or department to another post, office or department.

()  “Transferring Authority” means the authorities mentioned in Sec.

So far the present case is concerned though the applicant and
Respondent No.2 are posted in Kolhapur City only, but in fact is transfer, as
defined in clause (j) of Section 2 of the Act. Both the counsels accepted that
the order is passed by the Competent Authority as defined under Clause (b)

of Section 2.

Chapter II of the Act deals with the tenure of posting, transfer and
transferring authority. Section 3 deals with tenure of posting which read
thus :-

3(1) For All India Service Officers and all Groups A, B and C

State Government Servants or employees the normal tenure in a post

[N~

%



17

shall be three years.” (Rest part of the Section not taken as it is not

relevant)

Then Section 4 which deals with tenure of transfer as all the learned

counsels made submissions on the basis of this section, it will be appropriate

to reproduce Section 4 of the Act.

664

(2)

3)

(1) No Government servant shall ordinarily be
transferred unless he has completed his tenure of posting as

provided in Section 3.

The Competent Authority shall prepare every year in the
month of January, a list of government servants due for

transfer, in the month of April and May in the year.

Transfer list prepared by the respective Competent
Authority under sub-section (2) for Group A Officers
specified in entries (a) and (b) of the table under section 6
shall be finalised by the Chief Minister or the concerned
Minister, as the case may be, in consultation with the Chief
Secretary or concerned Secretary of the Department, as the

case may be:

Provided that, any dispute in the matter of such
transfers shall be decided by the Chief Minister in
consultation with the Chief Secretary.

WM\«
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The transfers of government servants shall ordinarily be

made only once in a year in the month of April or May.

Provided that, transfer may be made any time in the

year in the circumstances as specified below, namely :-

(1)  to the newly created post or to the posts which
become vacant due to retirement, promotion, resignation,
reversion, reinstatement, consequential vacancy on account

of transfer or on return from leave ;

(1)  where the Competent Authority is satisfied that
the transfer is essential due to exceptional circumstances or
special reasons, after recording the same in writing and

with the prior approval of the next higher authority.

Section 5 which deals with extension of tenure as that question as it is

not involved in this application. Thus it is not taken. Then come to Section

6 which deals with transferring authority. Section 6 reads thus :-

“6. The Government servants specified in column (1) of the table

hereunder may be transferred by the Transferring Authority specified

against such Government servants in column (2) of the table”.
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TABLE

Group of Government Servants

@)

Competent Transferring Authority
2)

(a) Officers of All India
Services, all Officers of State
Services in Group “A’” having
pay-scale of Rs.10,650-15,850
and above

Chief Minister

(b) All Officers of State
Services in Group “A” having
pay-scales less than Rs.10,650-
15,850 and all Officers in
Group “B”

Minister-in-charge in  consultation
with Secretaries of the concerned
Departments.

(c) All employees in Group
E‘C),

Heads of Departments.

(d) All employees in Group
‘GD,)

Regional Heads of Departments

Provided that, in respect of officers in entry (b) in the table working at
the Divisional or District level, the Divisional Head shall be competent to

transfer such officers within the Division ; and the District Heal shall be

competent to transfer such officers within the District :

Provided further that, the Competent Transferring Authority specified

in the table may, by general or special order, delegate its powers under this

section to any of its subordinate authority.

Section 7 requires that a lost if Competent Authority is to be published;

Section 7 reads :-

P
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“7. Every Administrative Department of Mantralaya shall for the
purposes of this Act prepare and publish a list of the Heads of
Departments and Regional Heads of Departments within their
jurisdiction and notify the authorities competent to make transfers

within their jurisdiction for the purposes of this Act”.

14.  Shri Bandiwadekar, Learned Advocate for the applicant contended that
unless and until the list as required by this Section i.e. Section 7 is published
and the authority is notifies the Competent Authorities, no transfer can be
ordered. I see no substance in this contention as it is irrelevant for the point
at issue raised. If one look at Section 6, the Competent Authority is
designated. It is not disputed that for the transfer of applicant and the
Respondent No.2, authority referred to in Clause (b) of Group of Government
Servants in the table is the Competent Authority thus the contention about
notifying the authority as per Section 7, raised by Shri Bandiwadekar being

irrelevant need not be gone into the facts of this case.

15.  Section 14 of Chapter IV under title Miscellaneous makes a provision
for making rules to carry out the purpose of this act. However, Shri D.B.
Khaire, Learned Chief Presenting Officer states that the rules as envisaged
under Rule 14 are not ye made, be it as may no submission on that count are

advanced before me. In the present proceedings and noting will turn or
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depend on framing or non-framing of the Rules having gone through the
various provisions of the Act. From the provision referred to above, after
the act came into force, the transfer of a government servant is to be effected
in accordance with the provisions of the act. Before proceeding to consider
the merit of the contention, all the counsels are in agreement, about

competency of the legislature to enact the present Act.

16.  As the subject matter of the present controversy being a “transfer of a
government servant” thus I have to trace out whether the act creates any
right in favour of a government servant so as to give a government servant to
challenge the same and seek enforcement of that right by approaching this
Tribunal. There are number of judicial pronouncements dealing with the
questions regarding transfer of the government servants and their rights most
of those judgments are based on the challenges to transfer order which were
effected in contravention of the executive guidelines, issued under Article
162 of the Constitution of India or circulars issued by the incharge of the
administration to transfer a government servant, that power to effect the
transfer by the competent authorities is recognized and accepted by numbers
of judicial pronouncements, where it is held that any breach of such

guidelines or circular, are not enforceable by the Courts or the Tribunal.
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From the judicial pronouncement dealing with the challenges to a transfer
order issued by the Competent Authority, transferring a servant or employee,
following aspects are to be kept in mind, while exercise, the jurisdiction of
judicial review of such order. Those are viewed as :-

(a) A Government servant holding or appointed to a transferred post

has no vested right i.e.

1) To claim that he may be posted at the particular place or

other

ii)  During his service tenure he is liable to be transferred from

one place to another.

(b)  An order of transfer is an incident of service.

(¢) The Government servant has no choice to select the post or place.

(d) He has no right to say that some other government servants be
transferred to other or a particular post or place and place or post him

in that post..

(¢) Under service rules, governing the condition of their services
they are full time government servant and liable to be transferred

anywhere in State of Maharashtra

(f)  If the transfer made in the administrative exigencies or reasons,

normally the Court or Tribunal will not interfere with it.
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(h) No government servants has any legal right to be posted forever
at any one particular place, since transfer of a government servant to a
transferable post from one place to another not only incident of service
but condition of service placing of a particular government servant, is
within the domain of the administrative authority who are in known of

1) situation 1ii) efficiency of a particular government servant etc.

(1)  Transfer always necessitated with i) Public interest i) Efficiency
in the public administration, iii) Need to post a particular government

servant having regard to his/her expertise or eligibility etc..

()  Transfer of a public servant made on administrative ground or

public interest should not be interfered with unless there is strong and

reasons that the transfer order is illegal on the ground of 1) violation of
statute or rule ii) or is tented with mala fides or colourable exercise of
power.

Though the parameters, (supra) mainly based on consideration of
challenge to a transfer order, effected or issued on the basis of executive
instructions, guidelines etc. but still those aspect can be considered as a
guiding features to judge the challenges to the transfer order issued under the

terms of the Act.  After noticing the parameters or arena the Court or

Tribunal can or cannot travel.

poe”
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17. 1 will now consider the factual aspect about which there is no
controversy.  In the impugned order, there is a reference, that the order is
being issued on the request of the applicant, if it is established and proved
that the impugned transfer order is issued on his request, then I need not go
into the questions raised before me, if it is not established that the applicant
has not requested for his transfer, then the questions will have to be gone

into. The order dated 4.8.2006, is made part of paper book which

reads thus :-
3. B. Ree1-aTR alid @ Jerel TezTel el TeRNuE ]
9. 31 8. v wde (Respondent No.2) foteg1 3R Sttt
qra. 3R @ g e HiRiETl g foregt aftee, Bleal®
B E ar dm o owh)
(Reteliear)
2. 3. &. u. AR (Applicant) gERl. 3R d  Bed
fteat 3t 3Rt eIl GGl 8
fotegt ufdve, BEBR BlegR (3. e J™
STt ) (verRifEEa
HRUTAD)

(From the order reproduced above one gets an impression because of
the word “Reidiass ” i.e. on request, that transfer is issued on request made
by the applicant). Shri Bandiwadekar, Learned Advocate however disputed
this aspect and challenged correctness of it, he contended that there is factual

incorrect statement or reference is made in the order, in fact the applicant has

N
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not asked either presently or in past for being posted or transferring him from
the post of District Health Officer, Z.P., Kolhapur to Principal, Health &
Family Welfare Training Centre, Kolhapur. He contended that assuming
without accepting that the fact be correct then he submitted that Respondent
No.1 should have said so in the reply and should have demonstrated in what
manner or method the applicant requested the Competent Authority i.e. by
making an oral request or by written representation, surprisingly nothing is
brought on record by Respondent No.1 to establish the fact of request by the
application to test this contention I have to examine the file produced before
me. Having examining entire file minutely there is no application submitted
by the applicant nor there is any other material to accept this fact that apart
even there is no positive averment in the affidavit, filed by Respondent No. 1
about the request of the applicant. Thus in absence of any material on record
and on the background that the applicant has disputed the fact of his request,
which is not contraverted by both the Respondents, thus I had to hold that the
applicant has not made any request for his transfer from the post of District
Health Officer, Z.P., Kolhapur and agreed to be posted as Principal on the
other hand the record disclosed that in the letter written by the Hon’ble
Speaker to the Hon’ble Minister for Health, there is a reference about the

request made by the applicant, to which I will advert later on.

v
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18. The Respondent No.2 has accepted that Hon’ble Speaker his meeting
with Hon’ble Speaker expressed his desire, that Respondent No.2 should be
transferred as District Health Officer, Kolhapur, and as such at his
intervention the transfer order is issued and this being the factual position,
emerging from record. As such the moot question being whether the
Competent Authority after commencement of the Act, can order transfer of

applicant, be it may be in Kolhapur City.

19, The Act was enacted for regulating the transfer of the government
servant as such the transfers are to be regulated by and under this act. The
act empowers the Competent Authority to transfer its subordinate under the
provisions of this Act.  The Act refers to the tenure which means - “ The
normal tenure in the post shall be 3 years” Thus the Act specifies the tenure
of a Government servant at a particular post or at a particular place at least
for 3 years. Going by the provision of Section 3, it is clear that a government
servant is to be retain at one place for a tenure of 3 years, thus retention of a
government servant at a place for 3 years there is some sort of assurance in
the statute itself to a government servant, but, however, one has to find out,
whether that tenure is mandatory or just, a enabling assurance. This will

have to be ascertain from the Section itself, in foregoing para. I had
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reproduced Section 3, the important words used in that Section, being the
word ‘normally’ is used in this Section followed by word ‘shall’. Thus what
is the importance of these two words in the Section is to be ascertain, thus I
will first ascertain the literary meaning of word ‘normally’. Word ‘normal’ is
adjective and term “normally” being adverb the plain or dictionary meaning
of word ‘normal’ mean — in accordance with an established law, or
conforming to a type a standard, regular, natural, constituting a standard
made, designating a condition, the word ‘normally’ as used in the Section
being adverb, which denote a usual or accepted rule or process, normally is
synonymous; as usually or normal. Thus it is in general, as a rule, on the
whole, or by and large, or more often, than not, ‘as normal’ ‘as usual’
naturally ‘conventional’. Thus going by the dictionary or popular meaning,
followed by word ‘shall’ thus the tenure of 3 years has to be treated being
as mandatory, or by and large which again depending not upon the meaning
but the intention of the legislature to use these two words. That intention can
be not merely from the words used by the legislature but from variety of
other circumstances and consideration prevailing at that time. The
circumstances to ascertain the intention of legislature to interpret the ‘tenure’
of 3 years has to be gathered. As I had notice from the object and reason

appended to while promulgating the Ordinance indicates that the resolution,
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circulars etc. (probably those having no force of law and cannot be enforced
by the Courts or Tribunals) could not get designed result, thus the legislation
is intended to define a tenure of 3 years, for fixing this tenure of 3 years at a
place is with a designed intention, being, that a government servant to be
retained in a post at least for a period of 3 years, so as to have some sort of
stability, certainty, to gain experience, bear responsibilities of the post etc.,
which this vivid object the tenure of 3 years is introduced, which has to be
construed being mandatory or compulsory, and a government servant in
normal course is not liable to be transferred unless a government servants
completes 3 years tenure at a particular post, that is why the legislature have
used word ‘normally’ followed by ‘shall’. This conclusion of mine also gets
support from the next section i.e. Section 4, which says that “no government
servant shall ordinarily transferred unless he completes his tenure of 3
years”. Thus both Section 3 and 4(1) refers to the tenure of 3 years, as such
that much tenure is assured to the Government servant, by the statute and in
this way a right is created in favour of a government servant. Thus by
considering section 3 r/w S. 4(1) together it leads to inevitable conclusion
that a government is normal course shall not be transferred from one post till
he/she completes 3 years tenure/posting at a particular post and any transfer

before completion of that tenure, gives a right to say that, such transfer is
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contrary to law, and he has a claim to be retained at a particular place at least

for 3 years.

20. But that is not end of it, the Legislature are aware that a situation may
arise when a government servant is required to the transferred before he/she
completes his or her tenure of 3 years at a post/place, thus the Legislature in
Section 4 itself has made such provisions and laid down a procedure to
effect the transfers before completion of the tenure of 3 years. This aspect

now to require to be considered as this aspect is center of controversy..

71.  As stated above, Section 3, of the Act deals with tenure of posting.
Section 4 of the Act deals with tenure of transfer, meaning thereby retaining
a government servant at a particular place till he or she completes 3 years in a
post. Section 4(1) opens with word ‘no’ and followed by the sentence “shall
ordinarily be transferred unless he completes his tenure as referred to in
Section 3 of the Act” bare looking at this part of the sentence it indicate that
the 3 years tenure being imperative, meaning thereby to have fixed tenure
for a government servant at a particular post. Thus conjoined reading of
Sections 3 and Section 4(1) of the Act leads to an inevitable conclusion that
the normal tenure of posting and transfer had to be 3 years at a place, to

buttress my views, following well known rule of construction can be pressed
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in service, and, the inference can be drawn from the negative language used
in the statute, (as said by Craise : Statute Law 6" edn. P.263). “If the
requirement of the statute which present the manner in which same thing is to
be done, are expressed in negative language that is to say if the statute enacts
it shall be done in such a manner, and in no other manner it has been laid
down that those requirements are in all cases absolute and that neglect to
attain them will invalidate whole proceeding”. To this known cannon there is
an exception i.e. a contrary is indication is in the statute itself, that can be
gathered by referring to further provision of the Section 4(4) proviso, clauses
(i) (ii) in Section 4 of the Act. The Legislature by using words ‘No’ ‘Shall’
and ‘Ordinarily’ made its intention clear that a government servant, shall not
be transferred, unless he/she has completed his/her tenure, here again the
use of word ‘Completed’ assumes significance, the use of word ‘completed’
used in past tense, which means a state of being ‘completed’, fulfillment, also
synonyms — completion. As per dictionary meaning of completion i.e. the
Act of completing or the state of being completed. Thus only on completion
of 3 years tenure at a particular post a government servant can be transferred,
otherwise not. This is the net result of the combined reading of Sections 3
and 4 (1) of the Act. But this being general rule it has also exception, what

are those exceptions will be discussed herein after.

AN
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22.  The Section 4, Sub-section (4) proviso (i)(ii) and Sub-section 5 of the
Act provides an exception to the general rule contained in Section 3 r/w S.
4(1) of the Act as discussed above. Shri Khaire, Learned Chief Presenting
Officer appearing for the Respondent No.1, while supporting the order, has
contended that the impugned order is issued, by the Competent Authority, by
resorting to the power conferred on the Competent Authority, by virtue of

Sub. 5 Section 4 of the Act.

23. Shri Lonkar, Learned Advocate for the Respondent No.2
supported the contention of Shri Khaire, in addition to, he by taking support
of Sect 4, (Sub-section 4) proviso clause (i), contended that the applicant is
being transferred from the post of District Health Officer to the post of
Principal which fell vacant on account of transfer of Respondent No.2 from
the post of Principle, as such the present case is covered and protected by the
exception carved out by Clause (i) of proviso of Sub-section 4, of the Act,
this contention has to be considered on the backdrop of the facts on record.
The fact as disclosed will not detain me to reject this contention of Shri
Lonkar, by some order dated 4.8.2006, both have been transferred, thus
when the order was issued, the post of Principal was not vacant, as such by

no stretch of imagination one can contain that so far as the Respondent
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No.2’s transfer is concerned it is protected or covered by the exception of

Clause (1) of proviso of Sub-section 4 of Section 4 of the Act.

“Now about Competent Authority and its Authority to order a transfer”

24. In case at hand the applicant and the Respondent No. 2 are the officers
indicated in Part (b) of table of Section 6 of the Act, as such the competent
authority being the Minister-in-charge as such the transfer has to be ordered
by the Hon’ble Minister in consultation with Secretaries of the concerned
department, by (ii) clause of proviso to Sub-section 4 of Section 4 of the Act
read with Sub Section (5) of Section 4 of the Act , a power is given to the
competent authority to transfer a government servant at any time in a year,
even prior to completion of the tenure of 3 years, provided the circumstance
referred to in Clause (ii) of proviso to Sub-section 4 and Sub-Section (5) of
Section 4 are present and complied with. The Respondent No. 1 in reply it
has stated that there is no breach of these provisions and the order is effected
only after the procedure envisage in the section is followed. The Respondent
No.1 placed strong reliance on Sub-section 5 of Section 4 of the Act. Let
me consider this aspect. Sub-section (5) of Section 4 of the Act begins with
a non-obstante clause, meaning thereby giving some kind of overriding effect

to Sections 3 & 4 of the Act. Thus if the transfer is to be made by taking
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recourses to either Sub-Section 5 and 4, proviso Clause (ii) r/w Sub-section
(5) of Section 4 of the Act, then the procedure that is provided has to be
followed. Whether the procedure is followed or not, is to be ascertain from
the facts brought on record. This aspect )ESS necessarily a question of fact,
thus, if the Competent Authority having regard to the circumstances, desires
to transfer a government servant, before completion of tenure of 3 years then
the required conditions to be complied with the conditions are (i) there 1s a
special case (ii) prior recording reason for effecting transfer and  (iii)
obtaining prior permission of the immediately preceding Competent
Authority. Thus on facts T have to find out, whether these conditions are
fulfilled. Shri Khaire, Learned Chief Presenting Officer, contend that
condition no. (iii) in the Sub-section is only directory and not mandatory and
even if it is not complied, it will have no adverse effect on the order passed

by the Competent Authority.

25. In Section 4 of Sub-section 5 an unusual phrase is used which reads
“with prior permission of immediately preceding Competent Authority”
in this case there is no dispute that the Minister-in-charge in consultation
with Secretary of the concerned department being a competent authority, 1o
order the transfer, then before effecting transfer by invoking Sub-section 5 of

Section 4 of the Act, prior permission of subordinate has to be obtained in
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the hierarchy of the department i e. Hon’ble Minister-in-charge being Head
followed by the Secretary of the department, then followed by Divisional
Head etc.. The Competent Authority authority is the Hon’ble Minister and
the Secretary of the department, than obviously the Director of Health
Services, who is immediately preceding Competent Transferring Authority
whose prior permission has to be obtained, thus, it sounds strange, as a
higher authority has to rest its discretion or authority, and, to exercise it only
after permission of its subordinate is obtained. Reading this provision in the
Section it appears unusual, the Learned Chief Presenting Officer is not in a
position to explain or demonstrate the purpose of this peculiar condition.
That is why he contended that this requirement is only directory. Shri D.B.
Khaire, Learned Chief Presenting Officer to substantiate this aspect has
referred to the report of the Joint Committee. The committee has deliberated
on this aspect i.e. permission it has noted several clauses in the Ordinance
and in particular Sub Clause 5 of Clause 4 of the Ordinance as referred
which reads thus :-

“(5) Notwithstanding anything contained in Section 3 or this Section,
the Competent Authority may, in special cases, after recording reasons
in writing and with the prior permission of the (Government or the

Chief Minister as the case may be) immediately preceding Competent

s
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Transferring Authority mentioned 1 the table of Section 6 , transfer a

Government servant before completion of his tenure of post”.

26. In Clause 5 of the Ordinance the authority of whose prior permission is
to obtain, being the Government or the Chief Minister with is perfectly
correct position. When the bill was referred to the Joint Committee, the Joint
Committee in its report about clause 4 sub clause (5) has suggested suitable
amendment by making reference to the existing situation. Clause 4 of the
report being relevant to understand the contention of Shri Khaire. The same
is being reproduced :-

Clause 4 of the report as suggested by the committee reads thus :-

“(4) The transfers of Government servants shall ordinarily be made

only once in a year in the month of April or May ;

Provided that, transfer may be made any time in the year in the

circumstances as specified below, namely —

(i) to the newly created post or to the posts which become vacant
due to retirement, promotion, resignation, reversion,
reinstatement, consequential vacancy on account of transfer or on

return from leave;

(ii) where the Competent Authority is satisfied that the transfer is

essential due to exceptional circumstances Or special reasons,

e
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after recording the same in writing and with the prior approval of

the next higher authority”. (Underlined by me)

27.  Accordingly, the committee suggested that the transfer of a government
servant prior to completion of normal tenure, prior permission of next higher
authority is to be obtained, this sounds reasonable and logical also, if one
looks at the table provided in Section 6, then the Hon’ble Chief Minister
being ‘next higher authority to the Competent Authority’, and in such cases
his approval is required but however in sub section 5 of section 4, no such
change is found, leaving the things as it is, still the fact remain that on record
there is no permission by the Director of Health Services, to the transfer

order in question.

78.  Shri D.B. Khaire, Learned Chief Presenting Officer contended that if
one reads Sub-section (5) of Section 4, in proper perspective the procedure
that effecting transfers some sort of transparency is indicated in the matter of
transfer and to avoid allegations arbitrary exercise of power by the authorities
or allegations of mala fide etc.. He submitted that the order dated 4.8.2006
no doubt issued after commencement of the Act, however, the competent
authority having authority or jurisdiction, to order the transfer by taking

recourse to Sub Section 5 of Section 4 of the Act by following required
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procedure, impugned transfer order came to be passed. He submitted the
procedure prescribed by Sub Section 5 of Section 4 of the Act is in fact
followed in true spirit. He submitted that so far as the special case and
recording of reasons being imperative, however, he stated that prior
permission of immediately preceding Competent Authority being a
discretionary, that part is not complied with. He submitted that to have the
transparency and to avoid the arbitrariness at the level of competent authority
the procedure was incorporated. In the present case, he stated that the special
reasons are in fact recorded in the concerned file, thus he submitted that so
far the permission of Director is concerned, it was not complied with as it
was not imperative or mandatory by that the order will not become illegal or
bad for that matter in order to substantiate this contention. Shri Khaire
relied on a judgment of the Apex Court reported in AIR 1961 SC 200. In the
case of L. Hazri Mal Kuthiala Vs. Income-tax Officer, Special Circle,
Ambala, he placed reliance in para 5 and 6 of the report, in that case a
question arose about the consultation with some authority of the Income-tax
Department before passing an order by the Commissioner of Income Tax.
On factual back ground of that case, the Apex Court was called upon to
consider whether the provisions of consultation is directory or mandatory.

On the facts the Apex Court made the following observations:

A
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(5) The Patiala Income-tax Act contained provisions almost similar
to Ss. 5(5) and 5(7A) of the Indian Income-tax Act. Sub-section (5)
differed in this that the Commissioner of Income-tax was required to
consult the Minister-in-charge before taking action under that sub-
section. The only substantial difference in the latter sub-section was
that the Explanation which was added to S. 5(7A) of the Indian
Income-tax Act as a result of the decision of this Court in Bidi Supply
Co. v. Union of India 1956 SCR 267 ; ((S) AIR 1956 SC 479) did not
find place in the Patiala Act. The Commissioner, when he transferred
this case, referred not to the Patiala Income-tax Act, but to the Indian
Income-tax Act, and it is contended that if the Patiala Income-tax Act
was in force for purposes of reassessment, action should have been
taken under that Act and not the Indian Income-tax. This argument,
however, loses point, because the exercise of a power will be referable
to a jurisdiction which confers validity upon it and not to a jurisdiction
under which it will be nugatory. This principle is well-settled. See

Pitamber Vajirshet v. Dhondu Navlapa ILR 12 Bom 436 at p. 489.

(6) The difficulty, however, does not end there. The Commissioner,

in acting under S. 5(5) of the Patiala Income-tax Act, was required to

consult the Minister-in-charge. It is contended that the Central Board

of Revenue which, under the Indian Finance Act, 1950, takes the place

of the Minister-in-Charge was not consulted, and proof against the

presumption or regularity of official acts is said to be furnished by the

fact that under the Indian law no such consultation was necessary, and

the Commissioner , having purported to act under the Indian law,

.
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could not have felt the need of consultation with any higher authority.
This, perhaps, is correct. If the Commissioner did not act under the
Patiala law at all, which enjoined consultation with the Minister-in-
charge and purported to act only under the Indian law, his mind would
not be drawn to the need for consultation with the Central Board of
Revenue. Even so, we do not think that the failure to consult the
Central Board of Revenue renders the order of the Commissioner
ineffective. The provision about consultation must be treated as
directory, on the principles accepted by this Court in State of U.P. vs.
Manbodhan Lal Srivastava, 1958 SCR 533 : ((S) AIR 1957 SC 912)
and K.S. Srinivasan v. Union of India 1958 SCR 1295 at p. 1321 :(
AIR 1958 SC 419 at p. 430). In the former case, this Court dealt with
the provisions of Art. 320 (3)(c) of the Constitution, under which
consultation with the Union Public Service Commission was necessary.
This Court relied upon the decision of the Privy Council in Montreal
Street Railway co. v. Normandin 1917 AC 170 where it was observed

as follows :

“ e The question whether provisions in a statute are directory or
imperative has very frequently arisen in this country, but it has been
said that no general rule can be laid down, and that in every case the
object of the statute must be looked at. The cases on the subject will be
found collected in Maxwell on Statutes, 5" edn., p. 596 and the
following pages. When the provisions of a statute relate to the
performance of a public duty and the case is such that to hold null and

void acts done in neglect of this duty would work serious general
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inconvenience, or injustice to persons who have no control over those
entrusted with the duty, and at the same time would not promote the
main object of the Legislature, it has been the practice to hold such
provisions to be directory only, the neglect of them, though punishable,
not affecting the validity of the acts done.”

The principle of the Privy Council case was also applied by the Federal
Court in Biswanath Khemka v. Emperor 1945 FCR 99 : (AIR 1945 FC
67) and there, as pointed out by this Court the words of the provision
were even more emphatic and of a prohibitory character. The essence
of the rule is that where consultation has to be made during the
performance of a public duty and an omission to do so occurs, the
action cannot be regarded as altogether void, and the direction for
consultation may be treated as directory and its neglect, as of no
consequence to the result. In view of what has been said in these cases,
the failure to consult the Central Board of Revenue does not destroy the
effectiveness of the order passed by the Commissioner, however,
wrong it might be from the administrative point of view. The power
which the Commissioner had, was entrusted to him, and there was only
a duty to consult the Central Board of Revenue. The failure to conform
to the duty did not rob the commissioner of the power which he
exercised, and the exercise of the power cannot, therefore, be
questioned by the assessee on the ground of failure to consult the
Central Board of Revenue, provision regarding which must be regarded

as laying down administrative control and as being directory.
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How far above observations are applicable in the present controversy or
come to help of Shri Khaire in support of his contention will be considered at

a later stage of this order.

29. Resuming the discussion on the point of permission, the Director,
Health Service being a subordinate or immediate preceding authority to the
Competent Authority, 1 take a situation by way of illustration, the Competent
Transferring Authority i.e. concerned Minister, in consultation with the
Secretary of the department, having treated a case of transfer of a government
servant, in fact as a special case and decided to transfer the concerned
government servant, but (the subordinate) i.e. immediately preceding the
Competent Transferring Authority refers to grant permission then the
Competent Transferring Authority cannot exercise its authority and power to
transfer that government servant even if that being a special case. In my
judgment that condition act as clog of the power of superior or higher
authority. Thus on these premises obtaining prior permission as required by
this section will not be considered mandatory or a condition precedence, thus
[ accept the contention of Shri Khaire that this request is not mandatory one,
if it is treated as mandatory then it will be a clog on the power of the higher

authorities, and it will give undue importance to the subordinate officers and
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such situation or condition is to be avoided, for the above reasons and on
face of it the said requirement appears to some extent unreasonable and it
will give unnecessary importance to the subordinate authority of the
competent transferring authority, on whose perniission only the transfer has

to be effected, is to be treated as not necessary.

30. The judgment of the Apex Court in case of L. Hazari Mal on which the
reliance is placed by Shri Khaire had contended that ‘Term prior permission’
used in Sub-section 5 of Section 4 be read as prior consultation. Let me test this
aspect by considering the litrary and the dictionary meaning of ‘permission’ and
‘consultation” as Sub-section 5 of Section 4 used “prior permission”..
Shri Khaire wants me to read it as ‘prior consultation’. The meaning of word
‘permission’ and ‘consultation’ has to be understood in proper perspective, if
the meaning of both the words are synonymous, then there may not
be any difficulty in accepting the proposition, Webster’s Comprehensive
Dictionary + (Encyclopedia Edition Page 941).
Defines word permission — The act of permitting or allowing, formal
authorization consent. Synonyms : allowance authority, authorization, to

justify another in acting without interference, or censure

The Black Law Dictionary VIII th Edition defines permission as -
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Permission : A license to do a thing; an authority to do an act which,
without such authority, would have been unlawful. Act of permitting,
formal consent, authorization, leave license or liberty granted, and it

has a flexible meaning depending upon the sense in which it is used.

31. If one look to the term permission in local parlance that means to
seek a permission from the Competent Authority or Higher Authority whose
permission necessary by law say for example to conduct a stage performance,
to hold a fair, or to deal with some commodity, so on and so forth, then the
permission from a Competent Authority has to be obtained if any act done
without such permission then that will lead to either a penalty or punishment
as the case may be, as such always a permission has to be obtained from
superiors or a Competent Authority, seeking prior permission from a
subordinate by the superior authority cannot be insisted, and for that matter

impugned order cannot be faulted with.

32.  Now the word consultation dictionary meaning of the word given by a
Webster Comprehensive Dictionary (Encyclopedia Edition Page 281).
“Consultation” the act of consulting to meeting for conferred, giving a
professional advice. Term consultation came for consideration before the

Apex Court in several cases and the Apex Court succinctly explained the
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term consultation, word ‘consult’ implies conference of two or more persons
or more minds in respect of a topic in order to enable them to evolve a
correct or at least a satisfactory solution. ‘Consultation” connotes meeting of
mind, to achieve a solution. It is to be noted here that the term consultation is
used in several Central and State enactments but still the Legislature in the
present enactment has not used word ‘consultation’ but used word
‘permission’ and this make a difference. Thus it is not possible to read word
consultation in place of ‘permission’, if I do it, then I will be rewriting the

section, which is not permissible with the jurisdiction of this Tribunal.

33. Thus having seen extensively the dictionary and legal meanings of
these words and with the help of several judicial pronouncements, in my
judgment, it is not possible for me to subscribe the view propounded by Shri
Khaire. Thus the meaning and purport of consultation being altogether
different and distinct that cannot be equated with the permission. But
consultation not necessary for the purpose of a complete action, consultation
has to be prior for taking future action. Thus both these terms have
altogether different meaning and facet and dimensions. Thus the argument of
Shri Khaire on the basis of judgment of Apex Court in Hazarimal’s case
cannot be accepted and the facts and situation brought on record in the

present case. The term prior permission cannot be read as prior consultation.
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34. I had already arrived at the conclusion that the act of prior permission
of subordinate to the competent authority being a clog on the power of the
Competent Transferring Authority. Thus to that extent I have to accept the
contention of Shri Khaire that the prior permission is not necessary, and that

aspect is to be treated as directory.

35.  The things does not rest here, further requirement of exercise of the
power to transfer under this Sub-section if to be exercised then it has to be
done in the manner referred to, in the section i.e. the using of power it is
hacked by two conditions i.e. i) a special case ii) reasons to be recorded, this
aspect requires more deliberation, as I referred to sections in earlier part of
this order, Sub-section 5 of Section 4 begins is with non — ab stante clause,
the Sub-section 5 is sort of exception to the earlier part of Section 4 or for
that matter Section 3. Thus Sub-Section 5 authorized the Competent
Transferring Authority to transfer a Government servant irrespective of the
conditions in Section 3 and Section 4 (1) of the Act and two clauses of the
proviso to Sub-section 4 of the Act. Thus to some extent the Competent
Transferring Authority has given an upper hand to effect the transfers of the
Government servant even before he or she completes normal tenure of 3

years as the Competent Transferring Authority being in-charge of the
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department and it knows the requirement of that department. However to
exercise this power the conditions that are required to be fulfilled being i) in
special case ii) after recording reasons in writing for ordering transfer. As
the Respondent No.1 in his affidavit have placed reliance on Sub-section 5
of Section 4 to demonstrate or disclose the source of a power. So far the
power of the Competent Transferring Authority to transfer, a government
servant is accepted phenomena to contend otherwise is impermissible. The
power in the transferring authority is thus has to be accepted but in the cases
covered by Sub-section (5) of Section 4, is not an absolute power, that has to

be exercise only after two conditions stated in it are fulfilled.

36. In the present case the transfer being effected in terms of Sub-section 5
of Section 4, thus I have to find out what is the special case pleaded or spelt
out by Respondent No.l1 and whether any reasons are in fact recorded. At
this stage I note the submission of Shri M.D. Lonkar, he contended that
sufficiency and insufficiency of reasons so recorded cannot be gone into by
the Court or Tribunal in its jurisdiction of judicial review. If the reasons are
present either in the order or in the file i.e. then their sufficiencies or
insufficiencies etc. need not be gone into and if I found that reasons are

present in the file then I have to accept, that the necessary condition is
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complied with, and I need not ponder on the issue whether for those reasons

the order can or cannot be issued.

37. The importance of recording the reasons by the quasi judicial or
administrative authorities concerned being highlighted by the Apex Court in
series of its judgment, the landmark being Union of India Vs. Tulshiram
Patel Reported in AIR (1985) III SCC 398 the majority view is reflected in
paragraph 134 of the judgment. In a later case of M.I. Sivani Vs. State of
Karnataka (1995) 6 SCC 289, the Apex Court reiterated the importance of
recording reasons by the administrative authorities; in para 32 of this
judgment the Apex Court made following observations :-

“32. It is also settled law that the order need not contain detailed
reasons like court order. Administrative order itself may contain
reasons or the file may disclose reasons to arrive at the decision
showing application of mind to the fact in issue. It would be
discernible from the reasons stated in the order or the contemporaries

record. Reasons are the link between the orders and the mind of its

maker when the rules direct to record reasons, it is a sine qua non and

condition precedent for valid order”. (underlined by me)

Thus from the observation of the Apex Court supra, it is apparent that
reasons must be recorded before taking an action, and those reasons must

disclose of application of mind by the concerned. the presence of reason
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either in the order or on the concerned file, and after perusing the file if the
Court/Tribunal is satisfied that reasons are recorded, which indicates
conscious application of the mind, than the Tribunal need not probe the

question any more.

38. Thus, recording of reasons is necessitated for two oblique purposes i)
to have a transparency and to avoid arbitrariness ii) the arbitrary action or
arbitrariness is the scorn enemy of Article 14 and thus when a statute
authorizes the particular authority to act in the particular manner and to
perform the duty or obligation in the manner prescribed by the statute then
the action has to be taken or done in the manner provided in the statute and
any other no manner, thus, the Competent Transferring Authority having
taken resources of Sub-section 5 of Section 4. I have to consider whether

requirements envisages in the Section are complied with.

I make it clear I am not going to consider that if there exist a reason or
reason in the file then sufficiency of or insufficiency of it cannot be gone

into.

39. The three requirements being condition to be observed before
transferring a government servant i) there being a special case ii) to record

the reason in writing iii) with prior permission. So far as third condition is

-~
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concerned, I had dealt with that aspects earlier and held that prior permission
is not necessary when the Competent Transferring Authority executed or

exercised that power.

40. The Respondent No. 1 who filed reply has made a specific statement
that the reasons are recorded separately in the file. The file is made available
for the perusal of this Tribunal and Shri Khaire, Learned Chief Presenting
Officer stated that the reasons for transfer are recorded in the note put up for
approval by the concerned to the Competent Transferring Authority which

reads thus :

e - AFRIE feneren At fReties 90 viiier, 2008, A w5t o g /o, @ wEd,

2. I, = Riew wdte aten fiegt ikon sttt Bz w v sech dvawh
Reer emretess avera stielt 33, waf¥s A, sk (3n) aten Bl AT A,

3. foew s st saoidial si¥est-aten @e 200€ B ageiAe) & Ry
T, fotegl 3R et Aar A aech uEEl s a BEH oA TR B,
DR A2 F 313, 1 wdie @ fAsuat, TaR @ wewR R, 9/0/08 TR BERA 8la.
TRl e sEeht gaaEn ftegt st 3R, Bieaig o v = A, U AR R
9&/%/08 TR BRI 31R4.

8. [ 9.0.08 uga sEchites siffrs Teem SO S 3R, AHDA ai. ¥ Fed
acite yeael Fefien augdt T Hevaa sue suRd. AR &1, AR Jian aua,
BB A1 UGERet 3 autar aeehur wienaeh gof sucten sriews, @i aeeh B A
Y BIUIR . aftgeat sl. AR Al ek SaaaE smer sittfrede defrm w(s)
RIS TRGIIAR R 3. Hzawich Agleaten Aeaad 3nasersal 3, &1 TR TRAE

3nenel R severd Ad 3. (Emphasized by me)
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41. The note so prepared, for approval, which according to Shri Khaire
refers to the reason. The file further shows that the said note was first
approved by Under Secretary who opined that permission or approval from
the Hon’ble Chief Minister to be obtained. Thereafter, the note was placed
before Deputy Secretary then to Secretary then before the Hon’ble Minister
for Health and then to the Hon’ble Chief Minister. All these authorities have
approved paragraph no. 4 of the note (supra). No doubt, the note so prepared
was placed for approval of the Hon’ble Chief Minister and accordingly it was
approved, thus, that note for approval whether can be treated as reasons
recorded by the Competent Transferring Authority. Section 4 Sub-section 5
mandates that the Competent Authority to record the reasons thus it is for the
Competent Transferring Authority to record the reasons and not to approve
the note put up by its subordinates. Even though this Tribunal cannot go into
the question of sufficiency or insufficiency reasons still the question whether
the Competent Transferring Authority has followed the mandate of statute in
true sense can be gone into, the reasons so recorded must co-relate with
special case, as the government servant is being transferred before

completion of tenure of 3 years.
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42. Now about the 2™ requirement of the special case. The special case
has to be ascertain on a factual aspects, and for that matter, I will have to find
out from the reply filed by Respondent No. 1 whether there is any reference
to a special case as admittedly Respondent No. 1 has invoked or gone by sub-
section 5 of Section 4 of the Act. The word ‘special’ used in this sub-
section means distinguished by “some unusual quality” or “out of the
ordinary”. Thus special case therefore in context of exercising power, as a
specific contention is raised by Respondent No.1, to transfer the applicant
and the Respondent No.2, thus Respondent No.1 treated as ‘special case’
thus he has to spell out that special case, may not be in the order itself but
this aspect can be demonstrated from the record or file, in the file produced
before me there are no reason or any circumstance indicates any ‘special
case’. (Meaning of word ‘special’, stated above is taken from words and
phrase, Permanent Edition and Webster Comprehensive Dictionary
Encyclopeadia Edn. Page 1024). Respondent No. 1 is silent on the point of
the special case. While recording the submissions, I have recorded the
submissions of Shri Khaire when he contended that existing of special case
and recording of reasons being mandatory that is to be followed. So far the
requirement of recording the reasons are concerned I have already referred to

that aspect above but so far the special case is concerned the reply by
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Respondent No. 1 is silent. Thus in absence of any explanation on the part of
Respondent No.l about the existence of special no material is brought on
record to establish this aspect as a matter of fact; then in such situation I
have to go back to the note prepared for approval or / sanction and to find out
whether there is any reference, to a special case, however, there is reference
to the letter from the Hon’ble Speaker of Legislative Assembly dated
10.4.2006 to the Hon’ble Minister for Public Health and Family Welfare.
That is indicative of fact that the initiation of process of effecting transfer of
the applicant and Respondent No. 2 is on the basis of the letter dated
10.4.2006, though the Respondent No. 1 in the affidavit has not referred to
this aspect but Respondent No. 2 frankly disclosed this fact in his reply and
referred to the fact of his meeting with the Hon’ble Speaker and the Hon’ble
Speaker in that meeting expressed his desire that the Respondent No. 2
should be brought to Kolhapur as District Health Officer. With this backdrop
and the frank disclosure by Respondent No. 2 it compels me to refer to the
letter of the Hon’ble Speaker addressed to the Hon’ble Minister for Public
Health and Family Welfare which is available in the file which reads thus :-

sl {2, 90.8.200¢8,

gl. fafen wdie, foies o sifieRt FEuE TRt AA Jett R ad FHRRA 3Ead. 31
T At A Dy AA R faswrEn e wEER R AAAET Jfdert
AT UeBR HH Bt 3. A DHeplgR A2 BRRA el . AR, (Sieat 3R sttt
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2 a3 JGct RaBRE @R AR e seetds Raa gon-a swht & fetn adia
it agel HRwd A, &t e, (Underlined by me)

43. In the letter (supra) the Hon’ble Speaker has made reference that the
applicant is ready to accept his transfer from District Health Officer at any
other post and for that reason Respondent No.2 be brought in his place. The
applicant has denied this very fact of making any request or showed his
willingness to opt for any other posting or transfer. Thus the reference or the
letter of the Hon’ble Speaker is not a fact situation, be it as may. The fact
remains that the wheel of administration started moving only after this letter.
Thus in view of this undisputed facts and in particular in absence of special
reasons assigned by Respondent No.l can one say that the transfer of the
applicant vis-a-vis Respondent No.2 is a special case. The answer will be in
negative. One can understand that if the authorities dealing with the
department including the Minister-in-Charge may initiate the move to
transfer of a particular officer under his department according to the needs of
the departments or requirement for placing a particular officer at a particular
place. But if the initiation or move of a transfer is made at the behest of any
other authorities or any person unconnected with the affairs of the
department, holding any high post indulges in requesting for a transfer of a

government servant. Can it be a special case, it is imperative on the part of
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the person in charge of the administration to abide by law than to succumb to
such method. They must show their loyality to the kingdom than the king.
Thus initiation of the present transfer, process is corrupted or influenced by
extraneous consideration i.e. the letter dated 10.4.2006 from the Hon’ble
Speaker. The Legislation is brought only to avoid and prohibit such type of
interference in the matter of government servant, but it has to be said with
regret that the real object of the Legislation is not still achieved as desired.
When the Legislature have protected the interest of the Government servants
by introducing Legislation by giving some sort of assurance that he or she
may not be transferred for a period of three years from the particular place
i.e. with intention that at least a Government servant is assured about his
posting for three years on a particular post which is a reasonable period for a
Government servants to work with his full dedication and devotion to the
work but if the transfer are effected frequently then a government servant is
frustrated, he looses his efficiency and devotion to the duty and run after the
political bigwigs to seek transfer which always involves quid-pro-quo. Thus
the impugned order is not passed on any valid administrative reason or

exigencies.

44.  The Respondent No.1 has not pleaded about special case. This aspect

i.e. letter of Hon’ble Speaker is considered independently thus, in my
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judgment, the exercise of power to transfer of the applicant and the
Respondent No. 2 is in violation of mandate of Sub-section 5 of Section 4.
The language of the section makes it abundantly clear that the Competent
Transferring Authority is under an obligation for prior recording of reason,
relating to the special case thus reason to be recorded must make or spell out
about special case, as in my judgment the Legislature stepped in and
circumscribed and allowed the Competent Transferring Authority to transfer
a government servant, even before he or she completes 3 years tenure, and
left it open to the Competent Transferring Authority to do it only in special
case that too by recording reasons thus to exercise this power there must
exists a special case and reasons are to be recorded which must be in
consonance with each other. Both these aspects are wanting or silent in this
case. Now to the reasons recorded (in the file) i.e. the noting in my opinion
are not the reason disclosing a special case but what is noted being a facts
situation brought on record which relates to the facts of posting of both the
officers. Paragraph 4 of note (supra) is about the implementation of the act
and the requirement of the Act. It is stated in the note that the Dr. Mane i.e.
applicant is not due for transfer, but transfer can be effected by invoking

provisions of Sub-section 5 of Section 4 of the Act and for that matter the

sanction or _approval of the Hon’ble Chief Minister is needed. Let me
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consider this aspect also as to whether this is in consonance with the statutory
requirement or whether this can be equated with the recording of reason.
Section 6 deals with transferring authority and the Competent Transferring
Authority are specified and defined in the table forming part of the Section.
It is not disputed before me that the applicant and Respondent No.2 falls in
the categories or group of Government servants, falling in Group B and for
those officers the Competent Authority described as the Minister-in-charge in
consultation with the Secretaries of the Department of the concerned
department. It is not disputed that the portfolio of the Public Health
Department is not with the Hon’ble Chief Minister but it is with Hon’ble Dr.
Smt. Mundada, Minister for Health and Family Affairs, the note (supra) was
then placed before Hon’ble Minister Dr. Smt. Mundada as she was in charge
of that department. It is also not in dispute that Hon’ble Minister for Health
and Family Welfare in consultation with the Secretary of the department,
constitute the Competent Transferring Authority, thus, in terms of the statute,
the reasons are to be recorded by that designated authority and by non-else
admittedly no reasons are recorded by Designated Competent Authority.
But what is done by Competent Transferring Authority, it has put initial
below the note prepared by the department. Thus, there is non-compliance of

the mandatory requirements envisages by Sub-section 5 of Section 4 of the
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Act. Having reached to this conclusion now naturally I have to refer to the
Judgment of the Apex Court to find out whether in such situation the Tribunal

can interfere in the matter of transfers.

45.  Shri Lonkar appearing for the respondent no. 2 has placed reliance on
the judgment of the Apex Court in case of Major J.K. Bansal Vs. Union of
India Reported in AIR 2005 VII SCC 3341 wherein the Apex Court taking
note in its earlier judgments dealing with the case of transfer has culled out a
special class to members of the armed forces, by culling out all these earlier
Judgment and approving the all earlier Judgments i.e. Dr. Shilpi Bose Vs.
State of Bihar Reported in 1991 SCC 532, Union of India Vs, S.L. Abbas
Reported Reported in AIR 1993 SC 2444 and National Hydraulic Power
Corporation Vs. Shri Bagwan Reported in 2001VOL.8 SCC Page 574. The
Apex Court reads thus

“12. It will be noticed that these decision have been rendered in the
case of civilian employees or those who are working in Public Section
Undertakings. The scope of interference by courts in regard to
members of armed forces is far more limited and narrow. It is for the
higher authorities to decided when and where a member of the armed
forces should be posted. The Court should be extremely slow in
interfering with an order of transfer of such category of persons and
unless an exceptionally strong case is made out, no interference should

be made”.
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46. On the basis of observations made by the Apex Court in para 12 quoted
supra Shri Lonkar submitted that in case armed forces as held by the Apex
Court that interference by the Courts in respect of transfers of members of
armed forces is far more limited and narrow we think by slight modification
it can be read and made applicable to the members of Health Department too.
This submission is plausible submission because the medical services being
utmost essential and necessary and the members of that department are
required everywhere and their services are necessary for all citizens alike.
While accepting the submission made by Shri Lonkar one cannot forget the
requirement of law as the Apex Court itself has carved out the exemption for
interference by the Court/Tribunal in the transfer of the government servant
for that matter a useful reference can be made to the judgment of the Apex
Court in case of State of U.P. and Others Vs. Gobardhan Lal Reported in
2004 AIR SCW 2082. In that case also the Apex Court was dealing with the
case of transfer of a Government servant and the Apex Court has laid down
the parameters and the scope of interference by the Court or Tribunal when
the orders of challenge in question. In para 8 and 9 of the said judgment the
Apex Court made the following observations.

“8. It is too late in the day for any Government servant to contend

that once appointed or posted in a particular place or position, he
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should continue in such place or position as long as he desires.
Transfer of an employee is not only an incident inherent in the terms of
appeintment but also implicit as an essential condition of service in the
absence of any specific indication to the contra in the law governing or
conditions of service. Unless the order of transfer is shown to be an
outcome of a mal fide exercise of power or violative of any statutory
provision (an Act or Rule) or passed by an authority not competent to
do so, an order of transfer cannot lightly be interfered with a matter of
course or routine for any or every type of grievance sought to be made.
Even administrative guidelines for regulating transfer or containing
transfer policies at best may afford an opportunity to the officer or
servant concerned to approach their higher authorities for redress but
cannot have the consequence of depriving or denying the competent
authority to transfer a particular officer/servant to any place in public
interest and as is found necessitated by exigencies of service as long as
the official status is not affected adversely and there is no infraction of
any career prospects such as seniority, scale of pay and secured

emoluments. This Court has often reiterated that the order of transfer

made even in transgression of administrative guidelines cannot also be

interfered with, as they do not confer any legally enforceable rights,
unless, as noticed supra, shown to be vitiated by mala fides or is made

in violation of any statutory provision. (underlined by me)

9. A challenge to an order of transfer should normally be eschewed
and should not be countenanced by the Courts or Tribunals as though
they are Appellate Authorities over such orders, which could assess the

niceties of the administrative needs and requirements of the situation
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concerned. This is for the reason that Courts or Tribunals cannot
substitute their own decisions in the matter of transfer for that of
Competent Authorities of the State and even allegations of mala fides
when made must be such as to inspire confidence in the Court or are
based on concrete materials and ought not to be entertained on the mere
making of it or on consideration borne out of conjectures or surmises
and except for strong and convincing reasons, no interference could

ordinarily be made with an order of transfer.”

47. Having noted the observations of Apex Court in the matter of transfer
the only scope whether the Tribunal or for that matter the Court can interfere
in the transfer of government servants when the transfers are effected in
contravention of the statutory provisions. At the beginning of this order I had
made a reference that the earlier judgments and the law declared by the Apex
Court either were dealing with the administrative instructions or the
resolutions issued by the Government from time to time in his authority
under Article 162 of the Constitution of India but in the present case this
Tribunal is considering the validity of transfer on the backdrop of the
statutory provisions and I already held that the two requirements of Sub-
section 5 of Section 4 being mandatory if those are not followed or complied
with then certainly the Tribunal or the Court gets jurisdiction to interfere in

the order of transfer. For that matter at the cost of repetition I will refer to
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the judgment of the Apex Court in S.L. Abbas Vs. Union of India Reported

¥ in AIR 1993 3 SCC 2444 which reads thus -

“7. Who should be transferred where, is a matter for the appropriate

authority to decide. Unless the order of transfer is vitiated by mala

fides or is made in violation of any statutory provisions, the Court

cannot interfere with it. While ordering the transfer, there is no doubt,

the authority must keep in mind the guidelines issued by the
Government on the subject. Similarly if a person makes any
representation with respect to his transfer, the appropriate authority
must consider the same having regard to the exigencies of
administration. The guidelines say that as far as possible, husband and
wife must be posted at he same place. The said guideline however
does not confer upon the Government employee a legally enforceable

right”. (underlined by me)

From the foregoing discussion and reasons, I hold that i) The impugned
order is issued in violation of mandatory provision of Sub-section (5) of
Section 4. ii) The order is issued, not on any administrative reasons or
exigencies. iii) It is effected on the basis of the letter of the Hon’ble Speaker
of Legislative Assembly. iv) The applicant has not requested for his transfer

form the post of District Health Officer, Z.P., Kolhapur.
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48. Thus from the discussion above on the basis of the record i.e. produced
by Shri Khaire, submissions advanced by respective counsels in my judgment
the order of transfer dated 4.8.2006 is not in consonance with the provisions
of Sub-section 5 of Section 4 and the mandatory requirement of recording
reasons and the special case is being absent in the present case. Thus the
transfer has been effected in contravention and dehors to the statutory
provisions as such a case is made out before this Tribunal for interfere in the

order of transfer.

49. Before parting I must make a note of my strong disapproval of the
attitude of the applicant. The applicant has not joined at transferred post on
his transfer, where he was posted as Principal of Training Centre. By non-
joining that post the candidate taking education or training must have
suffered as the incumbent i.e. respondent No. 2 was relieved and joined at his
transferred post as District Health Officer, and the post of Principal remained
vacant and that definitely resulted into great inconvenience to those who are
taking training in the said institution and incidentally they have suffered on
account of adamancy of the applicant. For non-joining to the post of
Principal the applicant has not given any valid reasons, nor a statement to

that effect is made in the application, when asked about it Shri

MW“"‘
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Bandiwadekar, Learned Advocate stated that the transfer order is not
received by him as such there was no occasion for him to join the post. This
is lame excuse, if the dates are noted then falsify of the applicant’s claim is
apparent. The impugned order is dated 4.8.2006 i.e. Friday the application is
lodged in this Tribunal on 8.8.2006 intervening days being Saturday &
Sunday i.e. 5" and 6" August. The applicant must be in Mumbai at least i.e.
on 7™ August, 2006 which is Monday to give instructions to his Advocate to
draft this application and to lodge it in this Bench. Thus mere dates indicate
that the applicant deliberately avoided to receive the order and did not join
the post of Principal. Thus Tribunal could have dismissed this application on
this ground alone but for the lapse committed by the Competent Transferring
Authority, he could succeed in the matter, but this aspect may not preclude
the authority to take appropriate departmental action against him for his
absence from duty, if advised under the Service Rules. Thus, it is for the

Government to look into the matter and to take action against the applicant.

50. “With these reasons and observations made supra, the impugned order
is set aside, application allowed in terms of prayer clause “A” and it is for the
Respondent No.l to pass appropriate order of giving posting to the

Respondent No.2.
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ol I must appreciate the efforts and co-operation extend by
v Shri A.V. Bandiwadekar, Shri M.D. Lonkar and Shri D.B. Khaire, they took
me through and apprising with relevant provisions of the Act and they made

their submissions which helped me at least to solve a little problem raised in

this application. Parties are directed to bare their own costs.

Sd/-
(A.B. NAIK)

Chairman
22.9.2006

Place : Bombay
Date : 22™ September, 2006.

Typed by C.S. Bhosle


Admin
Text Box
          Sd/-


	O.A 453.17 and ors Transfer order challenged, SB.Chairman, 01.18.PDF
	Connected matter with 453 of 17.pdf
	O.A. 392 of 2015_   28.01.2016.PDF
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

	O.A. 366 of 2012_J.    01.09.2014.PDF
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10

	O.A. 950 of 2009_J.  17.08.2010.PDF
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6

	O.A. 869 of 2009_J.   26.11.2009.PDF
	Page 1
	Page 2
	Page 3
	Page 4

	O.A. 694 of 2009_J.  23.06.2009.PDF
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14

	O.A. 376 of 2007 with O.A. 377 of 2007_J.    04.10.2007.PDF
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104
	Page 105
	Page 106
	Page 107
	Page 108
	Page 109
	Page 110
	Page 111
	Page 112
	Page 113
	Page 114
	Page 115
	Page 116
	Page 117
	Page 118
	Page 119
	Page 120

	O.A. 459 of 2006_J.   22.09.2006.PDF
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64





